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Title  49 — Transportation 

CHAPTER  II — FEDERAL  RAILROAD  AD¬ 
MINISTRATION,  DEPARTMENT  OF 
TRANSPORTATION 

[Docket  No.  76-01] 

PART  258— REGULATIONS  GOVERNING 
SECTION  505  OF  THE  RAILROAD  RE¬ 
VITALIZATION  AND  REGULATORY  RE¬ 
FORM  ACT  OF  1976,  AS  AMENDED 

Final  Standards  for  Evaluation  and  Other 
Miscellaneous  Amendments 

AGENCY:  Federal  Railroad  Administra¬ 
tion,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  On  October  8, 1976,  the  Fed¬ 
eral  Railroad  Administrator  (“Adminis¬ 
trator”)  published  in  the  Federal  Reg¬ 
ister  (41  FR  44577)  final  regulations 
governing  applications  under  section  505 
of  the  Railroad  Revitalization  and  Regu¬ 
latory  Reform  Act  of  1976  (“Act”) ,  con¬ 
cerning  the  purchase  of  redeemable  pref¬ 
erence  shares.  On  October  19,  1976,  the 
President  signed  into  law  the  Rail  Trans¬ 
portation  Improvement  Act  (“RTIA”), 
Pub.  L.  94-555,  which,  among  other 
things,  amends  sections  505  and  506  of 
the  Act.  This  document  corrects  certain 
technical  errors  that  were  contained  In 
the  regulations,  clarifies  or  revises  cer¬ 
tain  information  requirements  and  other 
provisions,  and  amends  this  part  to  re¬ 
flect  changes  to  the  Act  contained  in  the 
RTIA,  including  the  requirement  that 
any  regulations  published  under  section 
505  of  the  Act  "*  *  *  shall  include  spe¬ 
cific  and  detailed  standards  in  accord¬ 
ance  with  which  the  [Administrator! 
shall  conduct,  the  evaluations  and  make 
the  determinations  required  in  subsec¬ 
tion  (b)(2)  of  [section  5051." 

DATES:  Effective  date:  June  6,  1977. 
Termination  date:  Unless  extended,  Sep¬ 
tember  30, 1978. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

The  Principal  Authors  of  This  Part 

Principal  attorney:  Jeffrey  K.  Mercer, 
Office  of  Chief  Counsel,  Federal  Rail¬ 
road  Administration,  400  Seventh 
Street  SW.,  Room  5101,  Washington, 
D.C.  20590  (202-426-7737) ;  or 

Principal  program  person:  William  E. 
Laftus.  Director,  Office  of  National 
Freight  Programs,  Office  of  Federal 
Assistance,  Federal  Railroad  Adminis¬ 
tration,  400  Seventh  Street  SW.,  Room 
5415,  Washington,  D.C.  20590  (202- 
426-9657). 

SUPPLEMENTARY  INFORMATION: 
On  January  25,  1977,  the  Federal  Rail¬ 
road  Administration  (“FRA”)  published 
In  the  Federal  Register  (42  FR  4660) 
proposed  regulations  containing  stand¬ 
ards  for  evaluating  the  public  Interest  in 
providing  financial  assistance  through 
the  purchase  of  redeemable  preference 
shares  and  other  miscellaneous  amend¬ 
ments  to  49  CFR  Part  258. 

Interested  persons  were  Invited  to  sub¬ 
mit  on  or  before  February  24, 1977,  writ¬ 
ten  comments  on  the  proposed  regula¬ 
tions.  The  period  for  written  comments 


was  subsequently  extended  to  March  4, 
1977,  at  the  request  of  the  Association 
of  American  Railroads  (“AAR”).  On 
April  5,  1977,  a  public  meeting  was  held 
in  order  to  permit  persons  that  filed 
written  comments  to  amplify  or  explain 
their  comments  and  to  hear  anyone  else 
who  wanted  to  address  the  proposed 
regulations. 

Numerous  persons  and  organizations 
either  participated  at  the  public  meeting 
or  filed  comments  in  response  to  the  pro¬ 
posed  regulations.  Each  comment  was 
given  due  consideration  by  the  FRA. 
Major  comments,  and  changes,  if  any, 
made  in  the  regulations  as  a  result  of 
each  such  comment,  are  discussed  below. 

Immediate  Funding 

The  Administrator  recognizes  that  the 
current  state  of  deterioration  of  main 
line  track  requires  early  attention.  Addi¬ 
tionally,  the  work  will  be  a  stimulus  to 
rail  employment,  particularly  among 
minorities  and  youths.  Because  many  of 
the  applications  currently  pending  be¬ 
fore  the  FRA  are  for  complex,  multi¬ 
year  projects,  it  would  be  Impossible  for 
FRA  to  fully  evaluate  them  in  time  for 
the  1977  work  season.  However,  In  light 
of  the  Economic  Stimulus  Program  (Pub. 
L.  95-29),  signed  by  the  President  on 
May  13,  1977,  it  is  the  Administrator’s 
intention  to  fund  In  the  1977  work  sea¬ 
son  track  rehabilitation  projects  that: 

(a)  Can  be  initiated  and  completed  in 
1977; 

(b)  Are  not  dependent  upon  materials 
or  machinery  which  are  not  readily 
available;  and 

(c)  Are  in  addition  to  work  scheduled 
to  be  done  under  the  applicant’s  regular 
1977  work  program. 

Applicants  for  such  funding  must  fol¬ 
low  the  regular  application  procedure. 
To  the  extent  that  the  1977  project  is 
part  of  a  pending  application,  the  infor¬ 
mation  contained  therein  will  be  con¬ 
sidered  as  applicable  to  the  1977  project 
request.  Because  of  the  urgency  of  re¬ 
habilitating  track  this  summer  and  the 
mid-year  date  of  these  regulations,  the 
timeliness  of  the  availability  of  alterna¬ 
tive  funds  will  be  considered  in  conjunc¬ 
tion  with  the  other  tests  set  forth  in  sec¬ 
tion  258.23  of  the  regulations. 

The  statement  of  management’s  pro¬ 
gram  for  financial  viability  required  in 
section  258.7(a)  (10)  of  the  regulations 
will  not  be  required  in  connection  with 
any  application  for  immediate  funding 
that  is  approved  prior  to  August  1,  1977, 
and  covers  a  project  that  meets  the  above 
three  criteria.  This  change  is  in  partial 
response  to  a  request  from  a  commenter 
that  additional  time  would  be  required  to 
supply  that  information. 

discussion  of  major  comments 

I.  Financial  tests  of  the  reasonable¬ 
ness  of  the  cost  of  funds  available  from 
alternative  sources. 

AT  WHOM  IS  THE  PROGRAM  AIMED? 

The  first  factor  which  the  Adminis¬ 
trator  is  to  consider  in  determining  the 
public  Interest  is  the  availability  of 
funds  from  other  sources  at  a  cost 


which  is  reasonable  under  principles  of 
prudent  railroad  financial  management. 
Our  proposed  standards,  through  a  se¬ 
ries  of  financial  tests,  interpret  this  pro¬ 
vision  to  direct  preference  share  funding 
primarily  to  marginal  and  bankrupt 
railroads.  The  exception  tq  this  general 
policy  is  the  case  of  a  profitable  railroad 
faced  with  a  large  project  (in  relation 
to  its  capital  structure)  which  is  clearly 
in  the  public  interest,  but  which  has  a 
low  rate  of  return  and  would,  therefore, 
cause  a  severe  adverse  impact  on  the 
carrier’s  overall  rate  of  return  on  total 
capital.  Few  commenters  have  question¬ 
ed  this  approach.  However,  one  com¬ 
menter  stated  that  preference  share  fi¬ 
nancing  should  be  available  equally  to 
all  railroads  whether  they  are  finan¬ 
cially  strong  or  weak.  We  have  nonethe¬ 
less  maintained  the  approach  taken  in 
the  proposed  regulations. 

This  approach  is  consistent  with  the 
requirement  in  the  Act  that  the  Admin¬ 
istrator,  in  determining  whether  the  re¬ 
quested  financial  assistance  is  in  the 
public  interest,  consider  “*  *  *  the  avail¬ 
ability  of  funds  from  other  sources  at  a 
cost  which  is  reasonable.  *  *  •”  The 
approach  is  also  reasonable  in  light  of 
the  limited  appropriations  available  and 
the  relatively  short  duration  of  the  pro¬ 
gram.  The  standards  will  assure  that  the 
money  is  directed  to  the  marginal  and 
bankrupt  railroads,  for  whom  the  prob¬ 
lem  of  deferred  maintenance  is  most  se¬ 
vere.  They  will  also  assure  that  Federal 
funds  are  not  advanced  to  railroads  that 
do  not  actually  need  them. 

Section  258.25(b)  (ii)  of  the  regula¬ 
tions  requires  that  the  applicant  must 
be  reasonably  likely  to  be  able  to  redeem 
any  preference  shares  Issued  to  finance 
a  proposed  project  in  accordance  with 
their  terms.  Because  the  financial  assist¬ 
ance  is  being  directed  primarily  to  mar¬ 
ginal  railroads,  however,  there  is  a  risk 
that  some  recipients  may  not  be  able  to 
make  the  mandatory  redemption  pay¬ 
ments  and  dividend  payments  as  re¬ 
quired  by  the  Act.  Accordingly,  appro¬ 
priate  terms  and  conditions  will  be  nego¬ 
tiated  with  each  applicant  in  order  to 
protect  the  taxpayer  to  the  extent  possi¬ 
ble  in  the  event  of  such  nonpayment. 

Use  of  Internal  Rate  of  Return 

With  respect  to  deferred  maintenance 
projects,  the  proposed  standards  re¬ 
stricted  preference  share  financing  to 
projects  whose  internal  rate  of  return 
equals  or  exceeds  the  applicant’s  rate  of 
return  on  total  capital  for  the  three 
fiscal  years  preceding  the  filing  of  the 
application.  The  proposed  regulations 
also  provided  that  the  internal  rate  of 
return  of  the  project  must  be  less  than 
or  equal  to  the  cost  of  alternative  financ¬ 
ing.  The  AAR  commented  that  these  re¬ 
quirements  together  created  an  unrea¬ 
sonably  narrow  "keyhole”  through  which 
the  projects  must  fit.  The  AAR  stated 
that  the  use  of  the  applicant’s  rate  of 
return  on  total  capital  as  a  floor  wrong¬ 
fully  excludes  low  return  projects  that 
may  be  necessary  despite  their  low 
returns. 

We  agree  with  the  commenter.  The 
use  of  the  applicant's  rate  of  return  on 


FEOERAL  REGISTER,  VOL  42,  NO.  I  OR— MONDAY,  JUNE  6,  1977 


capital  as  a  floor  may  eliminate  certain 
deferred  maintenance  projects  which  re¬ 
sult  in  substantial  public  benefits  despite 
the  fact  that  the  internal  rate  of  return 
on  the  project  is  lower  than  the  three- 
year  average  rate  of  return  on  total 
capital  of  the  company.  For  this  reason, 
the  provision  has  been  deleted  in  the 
final  regulations. 

Likewise,  the  explicit  comparison  be¬ 
tween  the  internal  rate  of  return  of  the 
project  and  the  cost  of  the  financing  has 
been  deleted  from  the  final  regulations. 
We  feel  that  the  revised  tests,  discussed 
below,  together  with  consideration  of 
the  applicant’s  present  and  prospective 
financial  condition  and  operating  re¬ 
sults,  will  suffice  to  make  our  determi¬ 
nation  of  whether  funds  are  available 
from  alternative  sources  at  a  reasonable 
cost. 

The  internal  rate  of  return  of  the 
project  will,  however,  still  play  an  im¬ 
portant  part  in  the  evaluation  process. 
In  particular,  the  computation  of  in¬ 
ternal  rates  of  return,  in  accordance 
with  the  procedures  that  were  published 
on  January  25,  1977  (42  FR  4652),  will 
provide  the  Administrator  with  the  in¬ 
formation  necessary  to  determine  that 
any  project  for  which  funds  are  obli¬ 
gated  will  stand  on  its  own,  either  as 
a  single-year  or  multi-year  project.  If 
the  project  is  part  of  a  larger  effort,  it 
must  represent  a  usable  segment. 

While  some  commenters  argued  that 
the  internal  rate  of  return  fails  to  take 
into  consideration  the  risk  factor  in¬ 
volved  in  such  computations,  we  feel  that 
the  published  procedures  adequately  ad¬ 
dress  such  risk  factors.  The  procedures 
expressly  provide  for  a  discussion  of  the 
principal  areas  of  uncertainty  present 
in  the  computations.  The  regulations 
state — 

This  discussion  must  indicate  why  par* 
ticular  values  might  be  different  from  those 
used  in  the  computation,  and  the  range 
into  which  each  uncertain  value  could  be 
expected  to  fall.  It  must  also  indicate  the 
applicant’s  subjective  level  of  confidence 
that  the  computed  IRR  is  a  reasonably  close 
prediction  of  the  project's  and  the  base 
case’s  financial  performance. 

In  reviewing  the  internal  rate  of  re¬ 
turn  computations  of  an  applicant,  FRA 
will  take  cognizance  of  this  discussion 
of  the  areas  of  uncertainty  and  will  make 
allowance  for  the  risk  factor  entailed  in 
the  computations. 

Use  of  Applicant’s  Rate  of  Return 
on  Total  Capital 

The  AAR  commented  that  the  use  of 
the  railroad’s  rate  of  return  on  total 
capital  (“Ratio”)  assumes,  fallaciously, 
that  the  railroad’s  Ratio  is  “acceptable” 
or  "satisfactory”  to  begin  with. 

At  the  outset,  it  should  be  empha¬ 
sized  that  the  use  of  the  railroad’s  Ratio 
is  mandated  by  the  Act.  Our  application 
of  the  concept  takes  into  consideration 
the  fact  that  a  company’s  Ratio  is  an 
average  rate  of  return  for  all  of  its  in¬ 
vestments.  At  any  one  time  the  com¬ 
pany  may  invest  in  some  projects  which 
have  internal  rates  of  return  higher  than 
the  company’s  Ratio  and  at  other  times 
may  invest  in  projects  which  have  in- 
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temal  rates  of  return  lower  than  the 
company’s  Ratio.  The  standard,  however, 
protects  against  an  imprudently  large 
deterioration  in  the  company's  overall 
rate  of  return  on  total  capital.  It  is  not 
within  the  scope  of  the  section  505  pro¬ 
gram  to  establish  return  on  capital  goals 
or  guidelines  for  the  industry. 

Consideration  of  Loan  Guarantees  as 
an  Alternative  Source  of  Funds 

One  commenter  stated  that  the  term 
“Cost”,  as  used  in  the  proposed  regula¬ 
tions.  is  ambiguous  and  should  be  de¬ 
fined  to  exclude  government-guaranteed 
debt  because  the  availability  of  guaran¬ 
teed  debt  will  depend  largely  on  a  rail¬ 
road's  willingness  to  accept  conditions. 

It  has  been  emphasized  since  publi¬ 
cation  of  the  first  proposed  section  505 
regulations  in  June  of  1976  that  govern¬ 
ment-guaranteed  debt  was  to  be  consid¬ 
ered  a  viable  source  of  alternative  fund¬ 
ing  under  section  505  of  the.Act.  The  fact 
that  the  availability  of  such  funds  may 
depend  upon  a  carrier’s  willingness  to 
accept  conditions  does  not  differentiate 
government-guaranteed  debt  from  other 
debt  that  may  be  obtained  in  the  private 
market  place.  The  conditions  imposed 
by  the  government  are  largely  of  a  finan¬ 
cial  type  that  would  be  imposed  by  any 
responsible  lender. 

Because  the  availability  of  a  Federal 
guarantee  of  obligations  under  section 
511  of  the  Act  is  uniquely  within  the  ju¬ 
risdiction  of  the  FRA,  the  Administrator 
will  analyze  each  application  finder  sec¬ 
tion  505  of  the  Act  to  determine  whether 
all  or  any  part  of  the  application  would 
qualify  for  ldan  guarantees  under  sec¬ 
tion  511  and  whether  the  cost  of  such 
guaranteed  obligations  would  be  reason¬ 
able  under  principles  of  prudent  railroad 
financial  management.  We  believe  that 
such  a  course  of  action  is  not  only  dic¬ 
tated  by  responsible  Federal  fiscal  policy 
but  will  also  permit  FRA  to  achieve  the 
maximum  benefits  with  the  entire  Title 
V  program,  which  includes  both  pref¬ 
erence  shares  and  loan  guarantees.  It 
should  be  clarified,  however,  that  appli¬ 
cants  are  not  required  to  submit  section 
511  applications  as  a  prerequisite  to  ap¬ 
plying  for  preference  share  financing. 

Revisions  of  Financial  Tests 

The  written  comments  and  subsequent 
public  hearing  revealed  that  many  com¬ 
menters  did  not  fully  understand  the 
process  by  which  the  availability  and  the 
reasonableness  of  the  cost  of  alterna¬ 
tive  funds  would  be  judged.  For  this  rea¬ 
son,  we  have  made  extensive  revisions  to 
section  258.23  in  the  final  regulations. 
We  have  also  adopted  a  number  of  sug¬ 
gestions  made  by  commenters. 

Under  the  revised  regulations  a  num¬ 
ber  of  presumptive  tests  are  established 
to  determine  whether  funds  are  avail¬ 
able  from  alternative  sources  at  a  cost 
which  is  reasonable  under  principles  of 
prudent  financial  railroad  management. 
An  applicant  may  rebut  the  presump¬ 
tions  by  showing  either  that  the  condi¬ 
tions  which  give  rise  to  the  presump¬ 
tions  do  not  exist  or  that  certain  cir¬ 
cumstances  and  facts,  specified  in  the 


28977 

regulations  as  necessary  to  rebut  the 
presumptions,  do  exist. 

Borrowed  funds  which  are  not  guar¬ 
anteed  by  the  Federal  government  are 
deemed  to  be  available  at  a  reasonable 
cost  to  the  applicant  if  the  applicant 
has  a  Moody’s  bond  rating  for  any  out¬ 
standing  long-term  debt  (other  than 
equipment  obligations  >  of  Baa  or  higher. 
In  the  case  of  an  applicant  that  does  not 
have  indebtedness  that  is  rated  by 
Moody’s,  borrowed  funds  will  be  deemed 
to  be  available  at  a  reasonable  cost 
if  the  ratio  of  the  applicant’s  con¬ 
solidated  net  operating  income  before 
taxes  to  the  sum  of  its  consolidated  fixed 
and  contingent  charges  for  the  three 
calendar  years  preceding  the  date  of  sub¬ 
mission  of  the  application  equals  or 
exceeds  the  average  of  such  ratios  for 
all  Class  I  railroads  with  debt  securi¬ 
ties  rated  Baa  as  at  the  last  day  of 
the  most  recent  calendar  year  for  which 
all  such  railroads  shall  have  reported 
their  results  to  the  Commission.  The 
use  of  Moody’s  ratings  and  the  analysis 
of  an  applicant’s  coverage  of  fixed  and 
contingent  charges  are  prime  financial 
evaluative  tools  used  in  the  private  sec¬ 
tor,  and  were  suggested  by  a  number  of 
commenters  as  a  means  of  determining 
whether  borrowed  funds  are  available 
at  a  reasonable  cost. 

With  respect  to  the  issuance  of  new 
common  stock  equity,  the  standards  have 
been  changed  considerably  in  response 
to  public  comments.  The  use  of  the  con¬ 
cept  of  dilution  in  evaluating  the  rea¬ 
sonableness  of  the  cost  of  issuing  new 
common  stock  has  been  retained,  but  is 
now  only  one  of  several  alternative  fac¬ 
tors  that  will  be  considered.  Several 
commenters  suggested  that  the  dilution 
test  for  the  reasonableness  of  the  cost 
of  issuing  new  equity  capital  is  unreal¬ 
istic  because  it  is  based  on  book  equity 
figures,  which  the  commenters  state  are 
irrelevant  to  current  economic  decisions 
and  result  in  unequal  treatment  of  com¬ 
peting  railroads.  The  genesis  of  this 
comment  is  the  difference  in  capital 
structures  among  certain  midwestern 
railroads. 

What  the  argument  fails  to  recognize 
vis  that  shareholders  purchasing  shares 
in  a  company  do  so  cm  the  basis  of  the 
currently  stated  book  value,  if  book 
value  is  a  consideration,  and  not  in 
reliance  on  assertions  of  historic  book 
value.  Moreover,  the  standards  are  in¬ 
tended  to  determine  whether  alterna¬ 
tive  sources  of  funds  are  available  at  a 
reasonable  cost.  They  are  not  intended 
to  accord  precisely  equal  treatment  to 
competing  carriers. 

We  recognize,  however,  that  dilution 
of  book  value  is  not  the  only  factor  that 
might  cause  the  cost  of  a  new  issue 
of  common  stock  to  be  unreasonable  un¬ 
der  principles  of  prudent  railroad 
financial  management.  Therefore,  the 
cost  of  such  a  stock  issue  will  also  be 
deemed  to  be  unreasonable  If  the  ap¬ 
plicant  shows  that  the  issuance  and  sale 
would  result  in  a  substantial  deteriora¬ 
tion  In  the  market  price  per  common 
share  or  would  result  In  a  substantial 
reduction  in  the  applicant’s  rate  of  re¬ 
turn  on  total  capltaL 
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If  the  applicant  falls  to  rebut  any 
of  the  presumptions  set  forth  in  the 
regulations,  the  Administrator  will  con¬ 
sider  such  other  facts  and  arguments 
as  the  applicant  may  put  forward  to 
show  that  funds  are  not  available  to 
it  at  a  cost  which  is  reasonable  under 
principles  of  prudent  railroad  financial 
management. 

n.  Public  benefits  and  costs:  Priority 
ranking 

Use  of  Traffic  Density  to  Determine 
Priorities 

A  number  of  comm  enters  questioned 
the  emphasis  on  traffic  density  as  the 
primary  determinant  of  project  ranking 
within  5  258.27(b)(1)  of  the  proposed 
regulations.  Some  commenters  offered 
additional  categories  for  consideration, 
such  as  feeder  lines  in  areas  with  a  high 
potential  for  future  industrial  growth, 
light  density  lines,  and  defense  essential 
lines. 

As  we  stated  in  the  preamble  to  the 
proposed  regulations,  in  determining  the 
extent  to  which  a  project  will  provide 
public  benefits,  the  Administrator  is  re¬ 
quired  to  give  the  highest  priority  to 
“•  •  •  projects  which  will  enhance  the 
ability  of  the  applicant  carrier  or  other 
carriers  to  provide  essential  freight  serv¬ 
ices”.  The  most  practical  measure  of 
whether  a  project  will  provide  such 
benefits  is  the  level  of  traffic  carried 
on  the  line  to  be  rehabilitated  or  im¬ 
proved.  In  general,  the  proposed  stand- 
cial  purpose  trucks.  Pickup  trucks  will  be 
deemed  to  enhance  the  ability  of  the 
applicant  to  provide  essential  freight 
services  if  it  provides  for  the  acquisition, 
construction,  rehabilitation,  or  signifi¬ 
cant  improvement  of  lines  (including 
associated  facilities  such  as  yards,  team 
tracks,  etc.)  that  have  an  annual  traffic 
density  of  at  least  five  million  gross 
ton-miles  per  mile.  This  will  necessarily 
eliminate  most  Class  II  railroads  from 
the  higher  categories  for  preference 
share  funding.  Class  II  railroads  are,  of 
course,  eligible  on  an  equal  basis  with  all 
other  railroads  for  rehabilitation  financ¬ 
ing  through  loan  guarantees  under  sec¬ 
tion  511  of  the  Act. 

The  use  of  gross  traffic  density  to  de¬ 
termine  the  broad  parameters  within 
which  projects  will  be  funded  is  consist¬ 
ent  with  the  final  report  under  section 
503  of  the  Act.  However,  the  proposed 
standards  do  not  correlate  directly  with 
the  section  503  line  designations,  which 
Included  additional  factors  necessary  to 
connect  line  segments. 

The  preference  share  program  is  a 
temporary  program  which  is  intended  to 
meet  severe  maintenance  and  rehabili¬ 
tation  needs  while  a  comprehensive 
analysis  of  the  railroad  industry’s  over¬ 
all  maintenance  and  financial  require¬ 
ments  is  undertaken  and  while  a  deter¬ 
mination  is  made  of  the  type  and  amount 
of  Federal  assistance  that  should  be  pro¬ 
vided  the  Industry.  It  is  expected  that 
these  studies  will  lead  to  the  develop¬ 
ment  of  a  long-term  Federal  policy  on 
these  matters.  Thus,  the  preamble  to  the 
proposed  regulations  correctly  Identified 
the  Federal  Interest  as  one  which  is  lim¬ 
ited  to  *  facilities  which  provide 


for  substantial  movements  of  freight 
traffic  and  are  likely  to  survive  any  fu¬ 
ture  restructuring  of  the  existing  sys¬ 
tem.” 

Among  projects  of  similar  traffic  den¬ 
sity  and  location,  priority  is  given  to 
projects  that  Involve  consolidation  or 
coordination  efforts.  Two  railroads  com¬ 
mented  that  the  emphasis  on  consolida¬ 
tions  and  coordinations  is  neither  in  the 
public  interest  nor  warranted  by  the 
statute.  However,  the  AAR  endorsed  the 
use  of  consolidations  and  coordinations 
within  our  priority  scheme  and  proposed 
an  even  greater  emphasis  on  such  proj¬ 
ects. 

The  use  of  consolidations  and  coordi¬ 
nations  has  been  retained  in  the  final 
regulations  in  order  to  provide  a  stimu¬ 
lus  toward  rationalization  of  existing  rail 
plant,  particularly  in  a  corridor  of  con¬ 
solidation  potential  (“CCP”)  as  identi¬ 
fied  in  the  final  report  under  section  503 
of  the  Act,  where  the  need  for  such  ra¬ 
tionalization  efforts  is  most  severe. 
Among  lines  in  the  same  density  cate¬ 
gory,  projects  that  entail  a  consolidation 
or  coordination  will  normally  have 
greater  public  benefits  because  excess 
rail  capacity,  with  its  maintenance  cost, 
is  reduced.  However,  it  does  not  appear 
to  be  in  the  public  interest  to  fund  re¬ 
habilitation  of  a  lower  density  mainline, 
merely  because  it  entails  a  consolida¬ 
tion,  before  funding  rehabilitation  of  a 
high  density  mainline  which  does  not 
entail  a  consolidation.  Therefore,  we 
have  not  adopted  the  AAR’s  proposal  of 
giving  emphasis  first  to ‘consolidations 
and  second  to  projects  based  solely  on 
density. 

The  AAR  made  a  constructive  recom¬ 
mendation  with  respect  to  consolidations 
of  facilities  by  a  single  carrier.  The  pro¬ 
posed  standards  already  gave  second  pri¬ 
ority  to  rehabilitation  and  Improvement 
projects  that  entail  a  consolidation  by  a 
single  carrier  on  a  line  with  a  traffic 
density  of  at  least  20  million  gross  ton- 
miles  per  mile,  not  located  in  a  CCP.  In 
the  final  standards,  we  have  added  an 
additional  category  for  similar  projects 
on  mainlines  with  traffic  density  lower 
than  20  million  gross  ton-miles  per  mile. 
However,  within  these  two  categories, 
the  consolidation  of  double  track  into 
single  track  will  not  be  deemed  to  be  a 
consolidation.  The  consolidation  must 
Involve  physically  separated  lines  that, 
in  fact,  constitute  separate  physical  and 
operating  systems.  Within  CCP’s,  how¬ 
ever,  where  the  potential  for  consolida¬ 
tions  between  railroads  is  great,  no  pri¬ 
ority  is  given  to  consolidations  by  a  sin¬ 
gle  railroad. 

Technical  Comments 

The  AAR  noted  two  “apparent  draft¬ 
ing  errors”:  (1)  Use  of  the  term  “facil¬ 
ities”  instead  of  “mainlines”  in  §  258.27 
(b)(1)  (iv)  of  the  proposed  regulations: 
and  (2)  omission  of  the  word  “not”  in 
the  phrase  “density  of  (not)  less  than” 
in  5  258.27(b)  (1)  (vii)  of  the  proposed 
regulations. 

The  provisions  are  correct  as  pub¬ 
lished.  The  term  “facilities”,  as  defined 
in  the  Act  and  the  regulations,  Includes 
“(t)rack,  roadbed,  and  related  struc¬ 


tures  •  *  •”  without  any  limitations  re¬ 
lated  to  traffic  density.  The  term  “main¬ 
line”  means  a  line  that  has  an  annual 
traffic  density  of  at  least  five  million 
gross  ton-miles  per  mile.  The  term  “fa¬ 
cilities”  is  used  in  paragraph  (lv)  of  the 
section  in  order  to  permit  funding  of 
projects  which  involve  consolidation  of, 
or  coordination  of  traffic  on,  lines  that 
have  a  traffic  density  of  less  than  five 
million  gross  ton-miles  per  mile.  This  is 
desirable  because  of  the  low  density  level 
anticipated  in  paragraph  (iv).  Similar 
terminology  is  used  in  the  newly  added 
paragraph  (v)  of  the  final  regulations. 

With  respect  to  the  second  apparent 
error,  paragraph  (vii)  of  the  proposed 
regulations  was  intended  to  be  a  restate¬ 
ment  of  former  paragraph  (v)  (now 
paragraph  (vi) ) ;  that  is,  mainlines  with 
less  than  20  million  gross  ton-miles  of 
traffic  per  mile — except  that  less  than 
two  million  net  tons  of  revenue  freight 
originate  or  terminate  on  the  line  an¬ 
nually.  Such  lines  are  included  within 
essential  freight  services  despite  their 
very  low  level  of  originating  or  termi¬ 
nating  traffic  because  of  their  strategic 
location  outside  of  a  CCP  and  the  re¬ 
sulting  prospect  that  they  will  continue 
to  be  operated  as  part  of  the  national 
rail  system  in  the  foreseeable  future. 
Such  a  line,  however,  has  a  low  priority 
for  funding. 

Safety 

The  Railway  Labor  Executives’  Asso¬ 
ciation  expressed  concern  that  the  pri¬ 
orities  as  set  forth  in  §  258.27  of  the  pro¬ 
posed  regulations  fail  to  give  the  statu¬ 
torily  prescribed  emphasis  to  safety 
projects. 

We  share  the  commenter’s  concern 
with  rail  safety,  but  feel  that  we  have 
given  appropriate  emphasis  to  safety 
throughout  the  regulations.  Virtually  all 
projects  within  the  essential  freight 
services  category  have  important  con¬ 
sequences  for  safe  rail  operations.  In  ad¬ 
dition,  section  258.29(b)  of  the  regula¬ 
tions  gives  priority  within  each  of  the 
categories  set  forth  in  5  258.27  of  the 
regulations  to  projects  “  •  •  •  that  pro¬ 
vide  safety  improvements  and  signals. 
Including  underpasses  or  overpasses  at 
railroad  crossings  at  which  injury  or  loss 
of  life  has  frequently  occurred  or  is 
likely  to  occur”.  In  order  to  apply  this 
provision  and  recognizing  that  virtually 
all  track  rehabilitation  and  improvement 
projects  have  important  consequences  for 
safe  operations,  each  applicant  is  re¬ 
quired  under  §  258.7(a)  (6)  to  state 
“•  *  *  how  the  project  will  contribute  to 
or  enhance  the  safe  operation  of  the 
railroad  *  • 

In  addition  to  this  overall  priority  for 
projects  that  provide  for  safer  opera¬ 
tions.  the  proposed  standards  included, 
and  the  final  regulations  retain,  a  sepa¬ 
rate  category  for  special  projects  that 
“•  •  •  will  eliminate  identifiable  and 
severe  public  safety  hazards”.  This  spe¬ 
cial  category  was  included  to  cover  those 
safety-oriented  projects  that  Involve 
lower  density  lines  or  do  not  involve 
track  work  and,  so,  are  not  covered  by 
the  overall  priority  afforded  by  5  258.29 
(b)  of  the  regulations. 
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m.  Yield  on  redeemable  preference 
shares. 

Rate  of  Return  on  Total  Capital 
Ceiling 

The  Act  provides  that  the  yield  on  pref¬ 
erence  shares  is  to  be  established  within 
certain  limits  which  are  determined  by 
the  type  of  project  to  be  financed.  If  the 
project  is  to  reduce  deferred  mainte¬ 
nance,  the  redemption  and  dividend 
schedules,  together,  must  result  in  a  pay¬ 
back  of  at  least  150%  of  the  funding,  and 
the  yield,  expressed  as  an  annual  per¬ 
centage  rate  from  the  date  of  issuance  of 
the  shares,  cannot  exceed  the  railroad’s 
rate  of  return  on  total  capital  for  the 
three  years  preceding  the  date  of  the 
application.  Because  there  is  no  practical 
way  to  establish  specific  and  detailed 
standards  for  choosing,  in  any  particular 
case,  any  rate  within  the  statutory  range, 
we  established  as  the  standard  the  high 
end  of  the  range.  Thus,  in  the  case  of 
deferred  maintenance,  our  proposed 
standard  provided  that  the  yields  would 
be  set  at  the  applicant’s  rate  of  return 
on  total  capital  for  the  three  years  pre¬ 
ceding  the  date  of  the  application,  and 
in  the  case  of  other  projects,  yields  would 
be  set  at  the  cost  of  money  to  the  gov¬ 
ernment. 

Several  commenters  objected  to  this 
policy.  Certain  commenters  stated  that 
the  Congress  intended  that  deferred 
maintenance  projects  be  financed  at 
yields  lower  than  the  rate  of  return  on 
total  capital,  and  that,  by  selecting  the 
top  end  of  the  range  as  our  standard,  we 
have  thwarted  the  congressional  intent. 
However,  commenters  provided  little 
guidance  as  to  how  we  are  to  choose  the 
correct  yield  within  that  allowable  range 
for  any  particular  application.  One  com- 
menter  stated  that  we  should  apply  the 
minimum  allowed  by  statute. 

The  final  standards  retain  he  statu¬ 
tory  maximum  as  the  yield  to  be  applied 
to  shares  whose  proceeds  are  to  be  used 
solely  to  reduce  deferred  maintenance 
on  facilities.  However,  we  have  inserted 
the  proviso  that,  within  the  limitations 
Imposed  by  section  506  of  the  Act,  a  lower 
yield  may  be  applied  where  the  public  in¬ 
terest  in  financing  the  project  warrants 
such  a  lower  yield. 

The  final  regulations  are  consistent 
with  the  congressional  Intent  underlying 
the  provisions  of  the  RTIA.  Congress  re¬ 
jected  a  single  yield  and  industry  repre¬ 
sentatives  agreed  to  the  compromise 
range  of  yields.  Congress  also  rejected 
any  change  that  would  prevent  a  “cost 
of  money”  yield  for  the  ceiling  on  non- 
def erred  maintenance  projects,  recog¬ 
nizing,  we  believe,  other  attractive  as¬ 
pects  of  preference  share  financing — de¬ 
layed  payments  of  dividends  and  install¬ 
ments  of  redemptions,  and  no  require¬ 
ment  of  collateral. 

High  Actual  Dividend  Payment  Rate 

One  comm  enter  stated  that  the  FRA 
policy  on  yield  (discussed  above)  results 
in  an  unreasonably  high  rate  of  dividend 
payments. 

The  eleven-year  moratorium  on  divi¬ 
dend  payments  imposed  by  the  Act 


necessarily  results  in  a  high  actual  rate 
of  payment.  During  the  first  eleven 
years,  however,  the  applicant  will  have 
the  cash  flow  benefits  of  delayed  pay¬ 
ment,  which  should  enable  it  to  generate 
earning  power  sufficient  to  make  the 
larger  dividend  payments  necessary  in 
the  later  years. 

IV.  Information  requirements. 

Forecasted  Financial  Statements; 

Public  Disclosure 

Several  commenters  objected  to  the  re¬ 
quirement  that  applicants  submit  fore¬ 
casted  financial  statements.  The  AAR 
commented,  for  example,  that  Exhibit  E, 
consisting  of  forecasted  income  state¬ 
ments  and  balance  sheets,  should  be  de¬ 
leted,  because  such  forecasts  are  “mani¬ 
festly  unreliable”.  In  addition,  the  AAR 
stated  that  public  forecasts  raise  disclo¬ 
sure  problems  under  the  rules  of  the  Se¬ 
curities  and  Exchange  Commission. 

We  believe  that  it  is  absolutely  neces¬ 
sary  to  ask  applicants  to  provide  their 
view  of  the  future.  Forecasted  financial 
statements  provide  the  best  available 
representation  of  that  view.  They  also 
provide  FRA  analysts  with  the  ground¬ 
work  necessary  to  determine  whether  the 
requested  Federal  investment  can  be  re¬ 
paid  and  whether  it  is  sufficient  for  that 
company  to  maintain  financial  viability. 
The  statement  under  §  258.7(a)  (10)  of 
the  regulations  of  management’s  pro¬ 
gram  for  maintaining  financial  viability 
will  do  much  to  amplify  the  financial 
forecasts  in  this  regard. 

With  respect  to  disclosure  problems, 
the  mechanism  exists  for  maintaining 
confidentiality  of  information  submitted 
to  FRA,  if  the  information  constitutes  a 
trade  secret  or  the  disclosure  of  that  in¬ 
formation  would  subject  an  applicant  to 
substantial  competitive  harm.  The  pro¬ 
cedures  for  requesting  that  information 
not  be  disclosed  is  set  forth  in  §  258.13  of 
the  regulations.  Under  the  circum¬ 
stances.  any  substantial  problem  of  com¬ 
plying  with  the  rules  of  the  Securities 
and  Exchange  Commission  can  be  ob¬ 
viated. 

In  addition,  the  Administrator  intends 
not  to  disclose  any  information  sub¬ 
mitted  under  §  258.7(a)  (10)  and  para¬ 
graphs  (d)  through  (g)  of  9  258.9  of  the 
regulations.  This  determination  is  based 
on  a  finding  by  the  Administrator  that 
release  of  this  information  from  any  sec¬ 
tion  505  application  would  cause  sub¬ 
stantial  harm  to  the  competitive  position 
of  the  applicant.  A  notice  of  this  and  any 
further  categorical  determinations  not 
to  disclose  information  will  be  published 
in  the  Federal  Register,  along  with  a  re¬ 
quest  for  public  comments  on  the  ac¬ 
tion.  With  a  continued  experience  with 
section  505  applications,  the  Administra¬ 
tor  may  modify  or  rescind  earlier  deter¬ 
minations  concerning  categorical  con¬ 
fidential  treatment.  These  determina¬ 
tions  will  be  communicated  to  appli¬ 
cants  that  have  already  filed  applica¬ 
tions,  and  will  be  published  as  a  notice 
in  the  Federal  Register. 

Certified  Financial  Statements 

The  AAR  also  commented  that  requir¬ 
ing  certified  financial  statements  in  the 


application  or  as  a  condition  to  closing 
imposes  a  financial  burden  on  companies 
that  are  part  of  a  consolidated  financial 
system,  since,  the  commenter  states,  the 
statements  of  those  companies  are  usu¬ 
ally  not  certified.  The  AAR  suggested 
that  in  such  circumstances,  independ¬ 
ently  certified  financial  statements  not 
be  required  prior  to  closing  if  the  appli¬ 
cant  submits  (1)  an  uncertified  finan¬ 
cial  statement  and  (2)  a  consolidated  fi¬ 
nancial  statement  of  the  parent  com¬ 
pany,  certified  by  an  independent  public 
accountant. 

The  requirements  in  Exhibits  E  and  F 
of  the  proposed  regulations  that  certified 
financial  statements  be  submitted,  if 
available,  has  been  retained  in  the  reg¬ 
ulations.  The  certification  of  applicant's 
financial  statements  will  permit  FRA  to 
ascribe  a  greater  degree  of  reliability 
to  them  and,  if  the  certification  is  a 
“qualified”  one,  will  Identify  specific  de¬ 
ficiencies  in  the  applicant’s  accounting 
practices. 

A  recent  order  of  the  Securities  and 
Exchange  Commission  requires  railroads 
that  have  securities  which  are  registered 
under  the  Securities  Exchange  Act  of 
1934  (“Exchange  Act”)  to  prepare  and 
file  certified  financial  statements  on  a 
periodic  basis.  Therefore,  railroads  that 
are  not  part  of  a  consolidated  financial 
system  or  have  registered  securities  un¬ 
der  the  Exchange  Act  will  be  required  to 
provide  certified  financial  statements  at 
the  time  of  their  application.  With  re¬ 
spect  to  railroads  that  are  part  of  a  con¬ 
solidated  financial  system,  we  will  fol¬ 
low  the  AAR’s  recommendations  and  will 
not  require  the  submission  of  certified 
financial  statements  with  the  applica¬ 
tion  or  at  closing.  FRA  reserves  the  right, 
however,  to  require  such  statements  of 
any  railroad  where  we  feel  they  are 
warranted. 

V.  Miscellaneous. 

Contracting 

The  Railway  Labor  Executives’  Asso¬ 
ciation  commented  that  work  funded 
under  Title  V  of  the  Act  should  be  per¬ 
formed  by  railroad  employees.  FRA  does 
not  have  statutory  authority  to  control 
the  contracting  practices  of  applicants 
to  that  extent;  however,  current  railroad 
employees  are  protected  against  any  ad¬ 
verse  impacts  by  section  516  of  the  Act. 
In  addition,  FRA  has  revised  9  258.7(a) 
(9)  of  the  regulations  to  require  all  ap¬ 
plicants  for  preference  share  financing 
to  give  notice  of  the  project  to  their  em¬ 
ployees.  whether  or  not  the  applicant 
anticipates  any  adverse  impact  on  its 
employees  by  reason  of  the  project. 

Miscellaneous  Changes  to  the 

Regulations 

In  addition  to  the  changes  discussed 
above,  the  following  changes  have  been 
made: 

1.  The  definition  of  “project”  in  9  258.3 
(i)  has  been  revised  in  order  to  parallel 
the  definition  of  “project”  contained  in 
the  procedures  for  computing  the  inter¬ 
nal  rate  of  return  on  projects,  Subpart 
C  of  49  CFR  Part  260. 

2.  The  information  requirements  con¬ 
tained  in  9  258.7(a)  (4) ,  concerning  proj¬ 
ect  description,  have  been  simplified. 
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3.  Paragraphs  (5)  and  (7)  of  8  258.7(a) 
have  been  revised  to  more  correctly  re¬ 
flect  the  Information  requirements  nec¬ 
essary  to  apply/ the  standards  set  forth  In 
6  258.23  and  8  258.27. 

4.  In  order  to  expedite  the  financial 
analysis  of  applications,  §  258.9(e)  has 
been  revised  to  require  the  major  cate¬ 
gories  of  railway  operating  expenses  to 
be  forecasted,  as  well  as  the  total  railway 
operating  expenses  required  previously. 

5.  A  new  paragraph  (1)  has  been 
added  to  the  exhibit  required  in  §  258.9(1) 
in  order  to  correctly  reflect  the  require¬ 
ment  of  section  505(b)  (1)  (B)  of  the  Act. 

6.  The  requirement  in  former  section 
8  258.9  (j)  of  a  draft  notice  of  filing  of 
the  application  has  been  deleted.  Notice 
of  each  application  will  still  be  published 
in  the  Federal  Register,  but  will  be  pre¬ 
pared  by  FRA  staff  from  information 
contained  in  the  application. 

7.  The  definition  of  “consolidation”  in 
i  258.19(a)  has  been  clarified  to  exclude 
consolidations  by  a  single  railroad  of 
double  track  into  single  track  where  the 
lines  do  not  constitute  separate  physical 
and  operating  systems. 

8.  In  8  258.27(b)  (1),  the  word  “entail" 
has  been  substituted  for  the  phrase  “and 
as  a  result  of”  wherever  it  appears  in  or¬ 
der  to  eliminate  the  implication  of  the 
former  language  that  the  consolidation 
of  facilities  or  coordination  of  traffic  has 
to  cause  a  change  in  the  traffic  density 
level. 

Regulatory  Review 

The  Impact  of  section  505  assistance 
tne.inding  the  inflationary  impact  of  the 
regulations,  was  fully  considered  prior 
to  publication  of  the  initial  regulations 
on  October  8,  1976.  Hie  standards  is¬ 
sued  herein  will  not  affect  overall  costs 
or  benefits  of  the  program  as  it  was  set 
forth  in  the  initial  regulations.  Accord¬ 
ingly,  an  evaluation  of  the  expected  im¬ 
pact  of  the  regulations  pursuant  to  the 
Department  of  Transportation  Policies 
to  Improve  Analysis  and  Review  of  Reg¬ 
ulations  (41  FR  16200)  is  not  required. 

In  consideration  of  the  foregoing,  49 
CFR  Part  258  is  revised  as  set  forth 
below. 

Dated:  June  1, 1977. 

Bruce  M.  Flohr, 
Deputy  Administrator. 
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Authority;  Railroad  Revitalization  and 
Regulatory  Reform  Act  of  1976,  Pub.  I*.  94- 
210,  as  amended;  the  Department  of  Trans¬ 
portation  Act,  49  U.S.C.  1651  et  seq..  Regula¬ 
tions  of  the  Office  of  the  Secretary  of 
Transportation,  49  CFR  1.49(u). 

Subpart  A — Procedures  for  Applications 
for  Preference  Share  Financing 

§  258.1  Applicability. 

This  part  prescribes  the  requirements 
and  procedures  governing  applications 
by  railroads  for  financial  assistance  pur¬ 
suant  to  section  505  of  the  Railroad  Re¬ 
vitalization  and  Regulatory  Reform  Act 
of  1976,  as  amended.  These  requirements 
and  procedures  also  govern  applications 
for  assistance  for  the  purpose  set  forth 
in  section  517  of  that  Act,  Improvement 
of  intercity  rail  passenger  service  on 
lines  owned  by  the  applicant  and  located 
outside  the  Northeast  Corridor,  being  the 
properties  acquired  by  the  National  Rail¬ 
road  Passenger  Corporation  pursuant  to 
Title  VTI  of  the  Act  and  described  in 
section  701(a)  (4)  of  that  Act. 

§  258.3  Definitions. 

As  used  in  this  part — 

(a)  “Act”  means  the  Railroad  Revi¬ 
talization  and  Regulatory  Reform  Act  of 
1976  (Pub.  L.  94-210,  February  5,  1976), 
as  amended. 

(b)  “Administrator”  means  the  Fed¬ 
eral  Railroad  Administrator,  or  his  dele¬ 
gate. 

(c)  “Applicant”  means  any  railroad 
that  submits  an  application  for  financial 
assistance  pursuant  to  this  part. 

(d)  “Commission”  means  the  Inter¬ 
state  Commerce  Commission. 

(e)  “Equipment”  means  any  type  of 
new  or  rebuilt  standard  gauge  locomo¬ 
tive,  caboose,  or  general  service  railroad 
freight  car  the  use  of  which  is  not  lim¬ 
ited  to  any  specialized  purpose  by  par¬ 
ticular  equipment,  design,  or  other 
features,  or  any  other  type  of  car 
designated  by  the  Administrator  upon  a 
written  finding  that  such  designation  is 
consistent  with  the  purposes  of  the  Act. 
General  service  railroad  freight  car  in¬ 
cludes  a  boxcar,  gondola,  open-top  or 
covered  hopper  car,  and  flatcar. 

(f)  “Facilities”  means — 

(1)  track,  roadbed,  and  related  struc¬ 
tures,  including  rail,  ties,  ballast,  other 
track  materials,  grading,  tunnels, 
bridges,  trestles,  culverts,  elevated  struc¬ 
tures,  stations,  office  buildings  used  for 
operating  purposes  only,  repair  shops, 
enginehouses,  and  public  Improvements 
used  or  usable  for  rail  service  operations; 

(2)  communication  and  power  trans¬ 
mission  systems,  including  electronic, 
microwave,  wireless,  communication,  and 
automatic  data  processing  systems,  elec¬ 
trical  transmission  systems,  powerplants, 
power  transmission  systems,  powerplant 
machinery  and  equipment,  structures, 


and  facilities  for  the  transmission  of 
electricity  for  use  by  railroads ; 

(3)  signals,  including  signals  and  ln- 
terlockers  ; 

(4)  terminal  or  yard  facilities,  includ¬ 
ing  trailer-on-flat-car  and  container- 
on-flat-car  terminals,  express  or  railroad 
terminal  and  switching  facilities,  and 
services  to  express  companies  and  rail¬ 
roads  and  their  shippers,  including  fer¬ 
ries,  tugs,  carfloats,  and  related  shore- 
side  facilities  designed  for  the  transpor¬ 
tation  of  equipment  by  water;  or 

(5)  shop  or  repair  facilities  or  any 
other  property  used  or  capable  of  being 
used  in  rail  freight  transportation  serv¬ 
ices  or  in  connection  with  such  services 
or  for  originating,  terminating,  improv¬ 
ing,  and  expediting  the  movement  of 
equipment. 

(g)  “FRA"  means  Federal  Railroad 
Administration. 

(h)  “Including”  means  Including  but 
not  limited  to. 

(i)  “Project”  means  the  purpose  for 
which  the  applicant  seeks  financial  as¬ 
sistance  under  this  part,  including  ac¬ 
quisition  or  maintenance  of  facilities  or 
equipment,  rehabilitation  or  improve¬ 
ment  of  facilities  or  equipment,  and  new 
construction  of  facilities,  and  shall  in¬ 
clude  as  separate  projects  each  part  or 
subpart  into  which  the  total  project  for 
which  the  applicant  seeks  funding  may 
reasonably  be  divided  and  for  which  the 
cost  is  considered  independent  of  the  re¬ 
mainder  of  the  total  project  cost.  The 
cost  of  a  part  or  subpart  is  independent 
of  the  remainder  of  the  total  project 
cost  if  the  cash  flow  Impact  upon  the  ap¬ 
plicant  resulting  from  the  part  or  sub- 
part  would  be  approximately  the  same  re¬ 
gardless  of  whether  or  not  the  remainder 
of  the  total  project  were  undertaken. 

(J)  “Railroad”  means  a  common  car¬ 
rier  by  railroad  or  express  as  defined  in 
section  1(3)  of  Part  I  of  the  Interstate 
Commerce  Act  <49  UB.C.  1(3)),  and  In¬ 
cludes  the  National  Railroad  Passenger 
Corporation  and  the  Alaska  Railroad. 

(k)  “Railroad  in  reorganization” 
means  a  railroad  being  reorganized  under 
section  77  of  the  Bankruptcy  Act  (11 
U.S.C.  205) 

(l)  “Redeemable  preference  shares” 
means  shares  acquired  by  the  Adminis¬ 
trator  under  section  505(d)  of  the  Act 
that  conform  to  the  requirements  set 
forth  in  section  506  of  the  Act. 

(m)  “Trustee”  means  the  trustee,  or 
trustees  if  more  than  one  trustee  has 
been  appointed,  of  a  railroad  in  reorga¬ 
nization. 

(n)  “Trustee  certificates”  means  cer¬ 
tificates  Issued  under  section  77(c)  (3) 
of  the  Bankruptcy  Act  (11  U.S.C.  205(c) 
(3)). 

§  258.5  Eligibility. 

Any  railroad  may  apply  to  the  Admin¬ 
istrator  under  section  505  for  such  finan¬ 
cial  assistance  as  the  Administrator  may 
approve. 

§  258.7  Form  and  content  of  applica¬ 
tion. 

(a)  Each  application  shall  include,  in 
the  order  indicated  and  identified  by  ap¬ 
plicable  section  numbers  and  letters  cor- 
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responding  to  those  used  in  this  part,  the 
following  information: 

(1)  Pull  and  correct  name  and  princi¬ 
pal  business  address  of  the  applicant; 

(2)  Date  of  applicant’s  incorporation, 
and  name  of  the  government.  State,  or 
territory  under  the  laws  of  which  it  was 
incorporated  or  organized.  If  applicant 
is  a  trustee,  then,  in  addition,,  the  name 
and  address  of  the  reorganization  court 
under  the  direction  of  which  the  appli¬ 
cant  is  acting,  and  the  docket  number  of 
the  proceeding; 

(3)  Name,  title,  and  address  of  the 
person  to  whom  correspondence  regard¬ 
ing  the  application  should  be  addressed; 

(4)  Detailed  description  of  the  amount 
and  timing  of  financial  assistance  that  Is 
being  sought  and  its  purpose  or  purposes, 
including — 

(i)  A  description  of  the  physical  con¬ 
dition  of  all  facilities  included  in  or  di¬ 
rectly  affected  by  the  proposed  project; 

(ii)  Identification  of  each  part  or  sub¬ 
part  into  which  the  project  may  rea¬ 
sonably  be  divided,  including  the  assign¬ 
ment  of  priorities  for  funding  of  each 
part  or  subpart; 

(ill)  Amount  of  financing  requested 
in  the  application  for  the  proposed  proj¬ 
ect,  and  for  each  part  or  sub-part; 

(iv)  Proposed  dates  for  commencement 
and  completion  of  the  project,  and  far 
each  part  and  subpart,  as  well  as  the 
date  or  dates  on  which  applicant  desires 
to  have  the  funds  made  available,  and 
a  schedule  according  to  which  applicant 
desires  to  redeem  preference  shares  pur¬ 
chased  pursuant  to  this  part  and  make 
dividend  payments  thereon,  which  sched¬ 
ule  results  in  a  yield  as  prescribed  in 
$  258.25(b)  (11)  of  this  part; 

(v)  A  detailed  statement  setting  forth 
the  estimated  internal  rate  of  return  on 
the  project,  computed  in  accordance 
with  the  procedures  and  format  set  forth 
in  Subpart  C  of  Part  260  of  this  chapter 
which  Is  hereby  incorporated  herein  by 
reference.  Relevant  material  presented 
elsewhere  in  the  application  need  not  be 
repeated  in  this  statement,  but  must  be 
explicitly  referenced. 

(vi)  Statement  of  whether  the  project 
Involves  another  railroad  or  other  par¬ 
ticipant,  through  joint  execution,  coor¬ 
dination,  or  otherwise;  if  so,  description 
of  the  relative  participation  of  applicant 
and  such  other  railroad  or  participant, 
including  statement  of  financing  ar¬ 
rangements  of  each  participant,  portion 
of  the  work  to  be  performed  by  each,  and 
contemplated  level  of  usage  of  the  equip¬ 
ment  or  facility  by  each  participant  when 
the  work  Is  completed,  along  with  a  state¬ 
ment  by  a  responsible  officer  or  official 
of  the  other  railroad  or  participant  that 
the  information  provided  reflects  their 
agreement  on  these  matters; 

(5)  Pull  and  complete  statement,  to¬ 
gether  with  supporting  evidence,  of  the 
category  within  5  258.27  into  which  each 
project,  and  part  and  subpart  of  a  proj¬ 
ect,  falls. 

(6)  Statement  as  to  how  the  project 
will  contribute  to  or  enhance  the  safe 
operation  of  the  railroad,  considering 
such  factors  as  the  occupational  safety 
and  health  t»f  employees  and  the  im¬ 


provement  of  physical  or  other  conditions 
that  have  caused  or  may  cause  serious 
injury  or  loss  of  life  to  the  public  and 
to  users  of  the  railroad’s  services; 

(7)  Full  and  complete  statement,  to¬ 
gether  with  supporting  evidence,  of 
whether,  under  the  standards  set  forth 
in  S  258.23(b),  funds  are  available  from 
alternative  sources  at  a  cost  which  is 
reasonable  under  principles  of  prudent 
railroad  financial  management.  The 
statement  must  Indicate,  together  with 
supporting  evidence,  for  each  source  of 
funds  listed  in  5  258.23(b),  either  that 
the  condition  which  gives  rise  to  the  pre¬ 
sumption  does  not  exist  or  that  other 
circumstances  and  facts  described  in  that 
section  as  necessary  to  rebut  the  pre¬ 
sumption  do  exist. 

(8)  Detailed  assessment  of  Impact  of 
the  project  on  the  environment,  in  the 
general  format  and  including  the  infor¬ 
mation  set  forth  in  the  appendix  to  this 
part. 

(9)  Statement  that  notice  of  the  ap¬ 
plication,  Including  a  brief  description 
of  the  project,  has  been  posted  on  bul¬ 
letin  boards  convenient  to  Interested  em¬ 
ployees  of  the  railroad  and  by  sending 
registered  mall  notice  to  the  duly  au¬ 
thorized  representatives  of  such  employ¬ 
ees.  This  requirement  is  not  in  lieu  of 
any  other  requirements  imposed  by  rea¬ 
son  of  section  516  of  the  Act. 

(10)  A  narrative  statement  detailing 
management’s  program  to  maintain  ap¬ 
plicant’s  ability  to  provide  essential  rail 
freight  services  as  a  viable  railroad.  The 
statement  shall  include  as  a  minimum 
a  discussion  of  each  of  the  elements 
listed  as  (1)  through  (vll)  in  this  para¬ 
graph  including  how  each  relates  to  the 
four  year  financial  forecasts  provided  in 
Exhibits  E  and  G  of  the  application,  and 
a  full  explanation  of  the  methodology 
and  reasoning  used  in  making  the  anal¬ 
yses  together  with  supporting  documen¬ 
tation  as  appropriate. 

(1)  Applicant’s  current  and  prospective 
traffic  base,  including  by  commodity  and 
geographic  region  major  markets  served, 
major  Interchange  points,  and  market 
development  plans. 

(11)  Applicant’s  current  operating  pat¬ 
terns,  and  plans  if  any,  to  enhance  its 
ability  to  serve  the  prospective  traffic 
base  identified  in  (1)  above. 

(ill)  System-wide  plans  to  maintain 
(A)  equipment  and  (B)  right-of-way  by 
major  segments  at  levels  adequate  to 
serve  markets  and  maintain  operating 
patterns  discussed  In  (1)  and  (11)  above. 

(lv)  Specific  plans  for  rationalization 
of  marginal  or  uneconomic  services  in¬ 
cluding  consolidation  or  coordination 
with  other  carriers  in  Jointly  served  mar¬ 
kets.  withdrawal  from  markets  served 
by  two  railroads  other  than  the  appli¬ 
cant  and  in  which  the  applicant’s  serv¬ 
ices  produce  marginal  or  no  earnings, 
and  the  abandonment  of  uneconomic 
facilities. 

(v)  Facilities  and  service  not  dis¬ 
cussed  in  (iv)  above  that  are  physically 
or  operationally  susceptible  to  consolida¬ 
tion  or  coordination  with  other  carriers 
or  Internally,  and  summary  of  plans  or 


discussions  with  other  carriers  regarding 
same. 

(vi)  Relationship  of  current  requests 
few  Federal  financial  assistance  to  the 
program  discussed  in  this  section,  includ¬ 
ing  a  specific  explanation  of  the  impact 
of  the  assistance  as  stated  in  the  finan¬ 
cial  forecasts  of  applicant  in  Exhibits  E 
and  G. 

(vii)  Any  plans  to  seek  further  finan¬ 
cial  assistance  from  the  FRA  or  assist¬ 
ance  from  any  other  public  source. 

This  statement  must  be  submitted  for 
all  applications  pending  on  or  filed  sub¬ 
sequent  to  August  1,  1977. 

(11)  Any  Information  that  the  appli¬ 
cant  deems  appropriate  to  convey  a  full 
and  complete  understanding  of  the  proj¬ 
ect  and  its  impact  or  to  assist  the  Ad¬ 
ministrator  In  making  the  statutorily 
prescribed  determinations;  and 

(12)  Any  other  Information  which  the 
Administrator  may  deem  necessary  con¬ 
cerning  an  application  filed  under  this 
part. 

(b)  When  applicant  is  a  trustee  and 
the  form  of  proposed  assistance  is  pur¬ 
chased  by  the  Administrator  of  trustee 
certificates,  the  application  shall  provide 
afi  of  the  information  required  in  para¬ 
graph  (a)  of  this  section,  and  in  addi¬ 
tion  shall  provide: 

(1)  Statement  on  behalf  of  the  trustee, 
together  with  supporting  evidence,  that 
such  certificates  cannot  otherwise  be  sold 
at  a  reasonable  rate  of  interest; 

(2)  FuU  and  complete  statement,  to¬ 
gether  with  supporting  evidence,  demon¬ 
strating  that  the  project  can  reasonably 
be  expected  to  be  maintained  as  a  part 
of  a  financially  self-sustaining  railroad 
system;  and 

(3)  FuU  and  complete  statement,  to¬ 
gether  with  supporting  evidence,  that  the 
probable  value  of  the  assets  of  the  rail* 
road  in  the  event  of  liquidation  provides 
reasonable  protection  to  the  United 
States. 

S  258.9  Required  exhibits. 

There  shall  be  filed  with  and  made  a 
part  of  each  application  and  copy  there¬ 
of  the  following  exhibits,  except  that  ex¬ 
hibits  filed  with  the  Administrator  pur¬ 
suant  to  some  other  statutory  provision 
or  regulation  which  are  in  the  same  for¬ 
mat  as  the  following  exhibits  may  be 
incorporated  in  and  made  part  of  the  ap¬ 
plication  filed  under  this  Part  by  refer¬ 
ence.  While  an  application  is  pending, 
when  actual  data  becomes  available  in 
place  of  the  estimated  or  forecasted 
data  required  in  exhibits  under  this  Part, 
such  actual  data  must  be  reported 
promptly  to  the  Administrator  in  the 
form  required  in  the  appropriate  exhibit. 

(a)  Exhibit  A.  Map  of  applicant's 
existing  railroad  with  location  of  project 
indicated,  if  appropriate. 

(b)  Exhibit  B.  Statement  showing  to 
the  latest  available  date  but  in  any  event 
to  a  date  no  less  recent  than  the  end  of 
the  third  month  preceding  the  date  of 
filing  of  the  application : 

(1)  Maximum  number  of  locomotive 
units  out  of  service  during  each  quarter 
due  to  business  conditions;  maximum 
number  of  such  units  out  of  service  dur- 
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lng  each  quarter  due  to  mechanical  de¬ 
fects;  and  ratio  of  each  to  total  owner¬ 
ship  quarterly  for  each  of  the  last  three 
calendar  years  but  not  earlier  than  the 
quarter  ending  June,  1974,  and  the  cur¬ 
rent  calender  year;  and 
-  (2)  Maximum  number  of  general  serv¬ 

ice  freight  cars  out  of  service  during 
each  quarter  due  to  business  conditions; 
maximum  number  of  such  cars  out  of 
service  during  each  quarter  due  to  me¬ 
chanical  defects;  and  ratio  of  each  to 
total  number  of  general  service  freight 
cars  owned  by  applicant  quarterly  for 
each  of  the  last  three  calendar  years  but 
not  earlier  than  the  quarter  ending  June, 
1974,  and  the  current  calender  year. 

(c)  Exhibit  C.  A  copy  of  applicant’s 
most  recent  yearend  general  balance 
sheet,  if  available,  certified  by  applicant’s 
independent  public  accountants,  and  a 
copy  of  applicant’s  most  recent  unau¬ 
dited  general  balance  sheet  as  of  a  date 
no  less  recent  than  the  end  of  the  third 
month  preceding  the  date  of  filing  of  the 
application.  The  unaudited  balance 
sheet  shall  be  presented  in  account  form 
and  detail  as  required  in  schedule  200  of 
the  Commission’s  annual  report  R-l  or 
R-2,  as  appropriate,  together  with  the 
following  schedules  (where  changes  in 
accounts  from  the  end  of  the  prior  year 
to  date  of  the  application  have  not  been 
significant,  copies  of  the  appropriate 
schedules  in  the  prior  year’s  R-l  or  R-2 
with  marginal  notations  listing  the 
changes  may  be  submitted)  - 

(1)  Particulars  of  account  704,  Loans 
and  Notes  Receivable,  in  form  and  detail 
as  required  in  schedule  201  of  annual  re¬ 
port  R-l  for  the  Class  I  railroads,  and  in 
similar  form  for  the  Class  n  railroads 
except  that  for  Class  n  railroads  loans 
and  notes  receivable  that  are  each  less 
than  $25,000  may  be  combined  Into  a 
single  amount; 

(2)  Particulars  of  investments  in  affil¬ 
iated  companies  and  other  Investments 
in  form  and  detail  required  in  schedules 
205  and  206  of  annual  report  R-l,  or 
schedules  1001  and  1002  of  annual  report 
Rr-2,  as  appropriate; 

(3)  Particulars  of  balances  in  ac¬ 
counts  741.  Other  Assets,  and  743,  Other 
Deferred  Charges,  in  form  and  detail  re¬ 
quired  in  schedule  216  of  annual  report 
R-l  or  schedule  1703  of  annual  report 
R-2,  as  appropriate; 

(4)  Particulars  of  loans  and  notes  pay¬ 
able  in  form  and  detail  required  in 
schedule  223  of  annual  report  R-l,  or 
schedule  1701  of  annual  report  R-2,  as 
appropriate,  as  well  as  Information  as 
to  bank  loans,  including  the  name  of  the 
bank,  date  and  amount  of  the  original 
loan,  current  balance,  maturities,  rate  of 
interest,  and  security,  if  any; 

(5)  Particulars  of  long-term  debt  in 
form  and  detail  required  in  schedules  218 
and  219  of  annual  report  R-l  or  sched¬ 
ules  670,  695,  901,  902  and  1702  of  annual 
report  R-2,  as  appropriate,  together  with 
a  brief  statement  concerning  each  mort¬ 
gage,  pledge,  and  other  lien,  indicating 
the  property  or  securities  encumbered, 
the  mortgage  limit  per  mile,  if  any,  and 
particulars  as  to  priority; 


(6)  Particulars  of  balance  in  account 
784,  Other  Deferred  Credits,  in  form  and 
detail  required  in  schedule  225  of  annual 
report  R-l  or  schedule  1704  of  annual 
report  R-2,  as  appropriate;  and 

(7)  Particulars  as  to  capital  stock  in 
form  and  detail  as  required  in  schedules 
228,  229,  and  230  of  annual  report  R^l  or 
schedule  690  in  R-2,  &s  appropriate. 

(d)  Exhibit  D.  Applicant’s  most  recent 
annual  income  statement,  if  available, 
certified  by  applicant’s  independent  pub¬ 
lic  accountants,  and  a  spread  sheet  show¬ 
ing  unaudited  monthly  and  year-to-date 
income  statement  data  for  the  calendar 
year  in  which  the  application  is  filed  in 
account  form  similar  to  that  required  in 
column  (a)  of  schedule  300  of  annual  re¬ 
port  R-l  or  R-2,  as  appropriate.  POr 
those  months  preceding  and  ending  upon 
the  date  of  the  unaudited  balance  sheet 
presented  in  Exhibit  C,  the  income  state¬ 
ment  data  shall  be  reported  on  an  ac¬ 
tual  basis  and  so  noted.  For  those  months 
between  the  dates  of  the  unaudited  bal¬ 
ance  sheet  and  the  filing  of  the  applica¬ 
tion,  the  income  statement  data  shall  be 
reported  on  an  estimated  basis  and  so 
noted  and  shall  be  submitted  in  conjunc¬ 
tion  with  corresponding  estimated 
month -end  balance  sheets.  For  those 
months  between  the  date  of  the  applica¬ 
tion  and  the  end  of  the  year,  the  Income 
statement  data  shall  be  presented  on  a 
forecasted  basis  and  so  noted  and  shall  be 
submitted  in  conjunction  with  a  fore¬ 
casted  balance  sheet  as  at  the  year  end. 

(e)  Exhibit  E.  Spread  sheets  showing 
for  each  of  the  four  years  subsequent  to 
the  year  in  which  the  application  is  filed, 
both  before  and  after  giving  effect  to  the 
proceed  of  the  assistance  requested  in  the 
application ; 

(1)  Forecasted  annual  income  state¬ 
ment  data  in  account  form  and  detail 
similar  to  that  required  in  column  (a) 
of  schedule  300  of  annual  report  R-l  or 
R-2  as  appropriate,  including  the  sub¬ 
accounts  comprising  line  2  (railway  op¬ 
erating  expenses),  as  specified  by  lines 
64,  92  105,  159,  168  and  180  of  schedule 
320;  and 

(2)  Forecasted  year-end  balance  sheets 
in  account  form  and  detail  similar  to  that 
required  in  schedule  200  of  annual  re¬ 
port  R-l  and  R-2,  as  appropriate.  These 
spread  sheets  shall  be  accompanied  by  a 
statement  setting  forth  the  bases  for 
such  forecasts. 

(f)  Exhibit  F.  A  spread  sheet  showing 
changes  in  financial  position  for  the  year 
in  which  the  application  is  filed  in  ac¬ 
count  form  and  detail  as  required  In 
schedule  309  of  annual  report  R-l  or  R-2 
as  appropriate,  as  follows: 

(1)  For  that  period  ending  on  the  date 
of  the  unaudited  balance  sheet  in  Ex¬ 
hibit  C,  based  upon  actual  data;  and 

(2)  For  that  period  from  the  balance 
sheet  date  to  the  end  of  the  year,  based 
upon  estimated  and  forecasted  data. 

(g)  Exhibit  G.  A  spread  sheet  showing 
forecasted  changes  in  financial  position 
for  each  of  the  four  calendar  years,  sub¬ 
sequent  to  the  year  in  which  the  applica¬ 
tion  is  filed,  both  before  and  after  giving 
effect  to  any  funds  requested  in  the  ap¬ 
plication  and  Including  a  statement 


showing  the  bases  for  such  estimates,  in 
account  form  and  detail  as  required  in 
schedule  309  of  the  annual  report  R-l 
for  Class  I  railroads  and  in  similar  form 
and  detail  for  Class  II  railroads. 

(h)  Exhibit  H.  With  respect  to  equip¬ 
ment  proposed  to  be  rehabilitated,  im¬ 
proved,  maintained,  or  acquired  in  the 
application,  a  statement  indicating  num¬ 
ber  of  units  and  in-service  or  out-of¬ 
service  status  and,  as  appropriate: 

( 1 )  For  locomotives,  service  type,  age, 
size,  horsepower,  name  of  builder,  de¬ 
scription  of  work,  and  unit  cost  of  pro¬ 
posed  work;  and 

(2)  For  freight  cars  or  intermodal 
equipment,  information  as  to  service  type 
(box,  gondola,  flat,  etc.),  age,  capacity, 
description  of  work,  and  unit  costs  of 
proposed  work.  Such  statement  shall 
show  the  total  cost  of  the  project,  types 
and  quantities  of  work  items,  unit  cost 
of  each  item,  and  distribution  of  such 
cost  by  primary  accounts  of  the  Commis¬ 
sion’s  Uniform  System  of  Accounts  sep¬ 
arated  where  applicable  between  mate¬ 
rial,  labor,  and  other;  the  ownership  of 
all  equipment  which  is  the  subject  of  the 
project;  and  the  dates  on  which  work  is 
to  be  commenced  or  completed.  Direct 
labor,  supervision,  material  costs,  con¬ 
tingencies,  and  any  applicable  overhead 
expenses  that  are  included  in  the  total 
cost  of  the  project  should  be  shown  sep¬ 
arately  and  Identified. 

(i)  Exhibit  /.  With  respect  to  the 
maintenance,  rehabilitation,  improve¬ 
ment,  acquisition,  or  construction  of  fa¬ 
cilities  proposed  in  the  application,  a 
statement  showing,  as  appropriate: 

(1)  The  classification  of  each  line,  or 
part  of  a  line,  on  which  maintenance,  re¬ 
habilitation,  improvement,  acquisition, 
or  construction  is  proposed,  as  deter¬ 
mined  in  accordance  with  the  final 
standards  and  designations  under  sec¬ 
tion  503(e)  of  the  Act. 

(2)  Track  Class,  as  defined  by  the  FRA 
Track  Safety  Standards  in  Part  213  of 
this  chapter,  and  maximum  allowable 
speed  under  which  each  line,  or  sub-part 
of  a  line,  referred  to  above,  has  been  and 
is  being  operated  and  the  reasons  there¬ 
for;  the  highest  track  class  and  maxi¬ 
mum  allowable  speed  at  which  each  such 
line,  or  subpart  of  a  line,  will  be  desig¬ 
nated  when  the  proposed  project  is  com¬ 
pleted;  and  the  track  class,  maximum 
allowable  speed,  and  signal  requirements 
necessary  in  the  judgment  of  the  rail¬ 
road  to  provide  safe,  reliable  and  com¬ 
petitive  rail  services  over  each  line,  or 
subpart  of  the  line,  included  in  or  direct¬ 
ly  affected  by  the  project,  together  with 
applicant’s  recommendations  as  to; 

(i)  The  most  economical  method  of  re¬ 
habilitating  or  improving  the  physical 
condition  of  each  line,  or  subpaf  t  of  each 
line,  referred  to  above,  to  achieve  and 
maintain  such  line  to  the  track  class  and 
maximum  allowable  speed  deemed  neces¬ 
sary  by  the  applicant; 

(11)  The  cost  of  rehabilitating  or  im¬ 
proving  each  line,  or  subpart  of  each  line, 
specified  above,  to  meet  the  minimum 
safety  requirements  as  defined  by  the 
FRA  in  Part  213  of  this  chapter  for  the 
track  class  and  maximum  allowable 
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speed  deemed  necessary  by  the  applicant 
and  the  cost  of  installing,  rehabilitating, 
improving,  maintaining,  and  repairing, 
as  necessary,  block  signal  systems.  Inter¬ 
lockings,  automatic  train  stop,  train  con¬ 
trol,  cab  signal  devices  or  other  similar 
appliances,  methods,  and  systems  in  ac¬ 
cordance  with  the  FRA  requirements  In 
Parts  233,  234  and  236  of  this  chapter; 
and 

(iii)  An  economic  analysts  of  the  cost 
of  installing,  rehabilitating,  and  improv¬ 
ing  facilities  described  in  subparagraph 
(11)  above. 

(3)  The  identification  number  of  each 
grade  crossing  on  each  line,  or  sub-part 
of  a  line,  included  in  the  project,  as  pro¬ 
vided  in  the  United  States  Department 
of  Transportation/ Association  of  Ameri¬ 
can  Railroads  Crossing  Inventory,  and 
the  safety  standards,  signal  and  other 
requirements  necessary  in  the  judgment 
of  the  railroad  to  prevent  loss  of  life  and 
serious  accident  or  injury  at  such  grade 
crossings. 

(4)  Types  and  quantities  of  work 
items,  unit  cost  of  each  item,  co6t  of 
project  In  total  and  by  parts  or  sub-parts 
into  which  the  project  may  be  reason¬ 
ably  divided,  and  distribution  of  such 
costs  by  primary  accounts  of  the  Com¬ 
mission’s  Uniform  System  of  Accounts, 
separated  where  applicable  between  ma¬ 
terial.  labor  and  other.  Direct  labor,  su¬ 
pervision,  material  costs,  contingencies, 
and  any  applicable  overhead  expenses 
that  are  included  in  the  costs  of  the  proj¬ 
ect  should  be  shown  separately  and 
identified. 

Note. — The  account  forms  referred  to  In 
the  exhibits  are  those  of  the  Commission's 
Uniform  System  of  Accounts  for  Railroad 
Companies  in  use  on  August  31,  1976.  How¬ 
ever,  the  Information  required  in  any  of  the 
exhibits  shall  give  effect  to  any  modification 
of  the  Commission's  Uniform  System  of  Ac¬ 
counts  for  Railroad  Companies  in  effect  on 
the  date  of  filing  the  application. 

§  238.11  Preappliration  and  application 
procedure. 

(a)  When  a  railroad  has  developed 
plans  for  a  project  for  which  it  may  wish 
to  seek  assistance  under  this  Part,  a  re¬ 
sponsible  official  of  the  railroad  may  re¬ 
quest  a  meeting  with  the  Associate  Ad¬ 
ministrator  for  Federal  Assistance  of  the 
FRA  to  discuss  those  plans.  Upon  receipt 
of  such  request,  the  Associate  Adminis¬ 
trator  will  promptly  schedule  a  meeting 
at  which  the  railroad  will  present  to  rep¬ 
resentatives  of  the  FRA  the  project  and 
discuss  with  them  information  which 
must  be  submitted  in  the  application  and 
the  type  of  terms  and  conditions  and  fi¬ 
nancing  documents  that  will  be  utilized 
in  connection  with  financial  assistance 
provided  under  section  505.  Applicants 
are  not  required  to  prepare  a  draft  appli¬ 
cation  or  other  special  information  for 
the  preapplication  conference:  however, 
applicants  should  be  prepared  to  discuss 
information  which  management  has  used 
in  making  its  initial  decision  to  seek 
assistance. 


(b)  The  following  procedure  shall  gov¬ 
ern  the  execution  and  filing  of  the  ap¬ 
plication  : 

( 1 )  The  original  application  shall  bear 
the  date  of  execution  and  be  signed  with 
ink  by  or  on  behalf  of  the  applicant  and 
shall  bear  the  corporate  seal  in  the  case 
of  an  applicant  which  is  a  corporation. 
Execution  shall  be  by  all  partners  if  a 
partnership,  unless  satisfactory  evidence 
is  furnished  of  the  authority  of  a  partner 
to  bind  the  partnership,  or  if  a  corpora¬ 
tion,  an  association  or  other  similar  form 
of  organization,  by  its  president  or  other 
executive  officer  having  knowledge  of  the 
matters  therein  set  forth.  Persons  sign¬ 
ing  the  application  cm  behalf  of  the  ap¬ 
plicant  shall  also  sign  a  certificate  in 
form  as  follows: 


(Name  of  official) 
that  he  is  the _ 


certifies 


of  the 


(Title of  official) 


( Name  of  railroad ) 

that  he  is  authorized  on  the  part  of  said  ap¬ 
plicant  to  sign  and  file  with  the  Admin  Is  ga¬ 
tor  this  application  and  exhibits  attached 
thereto;  that  the  consent  of  all  parties  whose 
consent  Is  required,  by  law  or  by  binding 
commitment  of  the  applicant.  In  order  to 
make  this  application  has  been  given;  that 
he  has  carefully  examined  all  of  the  state¬ 
ments  contained  In  such  application  and  the 
exhibits  attached  thereto  and  made  a  part 

thereof  relating  to  the _ 

(Name  of  railroad) 

_ ;  that  he  has  knowledge  of  the  mat¬ 
ters  set  forth  therein  and  that  all  such  state¬ 
ments  made  and  matters  set  forth  therein 
are  true  and  correct  to  the  beet  of  his  knowl¬ 
edge,  Information,  and  belief. 


(Name  of  official) 


(Date) 

(2)  There  shall  be  made  a  part  of  the 
original  application  the  following  cer¬ 
tificate  by  the  Chief  Financial  Officer  of 
the  applicant: 

_ _ _ _ certifies 

(Name  of  officer) 

that  he  Is _ 

(Title  of  officer) 

of _ ;  that  he 

( Name  of  railroad  applicant ) 
has  supervision  over  the  books  of  account 
and  other  financial  records  of  the  railroad  ap¬ 
plicant  and  has  control  over  the  manner  In 
which  they  are  kept;  that  such  accounts  are 
maintained  In  good  faith  In  accordance  with 
the  effective  accounting  and  other  orders  of 
the  Interstate  Commerce  Commission;  that 
such  accounts  are  adequate  to  assure  that 
proceeds  from  the  financing  being  requested 
will  be  used  solely  and  specifically  for  the 
purposes  authorized;  that  he  has  examined 
the  financial  statements  and  supporting 
schedules  Included  In  this  application  and 
to  the  best  of  his  knowledge  and  belief  those 
statements  accurately  reflect  the  accounts  as 
stated  In  the  books  of  account;  and  that, 
other  than  the  matters  set  forth  In  the  ex¬ 
ceptions  attached  to  such  statements,  those 
financial  statements  and  supporting  sched¬ 
ules  represent  a  true  and  complete  state¬ 
ment  of  the  financial  position  of  the  railroad 
applicant  and  that  there  are  no  undisclosed 
assets,  liabilities,  commitments  to  purchase 
property  or  securities,  other  commitments, 
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litigation  In  the  courts,  contingent  rental 
agreements,  or  other  contingent  transactions 
which  might  materially  affect  the  financial 

position  of  the  railroad  applicant. 


(Name  of  official) 

(Date) 

(3)  The  original  application  and  sup¬ 
porting  papers,  and  ten  (10)  copies 
thereof,  shall  be  filed  with  the  Associate 
Administrator  for  Federal  Assistance  of 
the  Federal  Railroad  Administration,  400 
7th  Street.  S.W.,  Washington.  D.C.  Each 
copy  shall  bear  the  dates  and  signatures 
that  appear  in  the  original  and  shall  be 
complete  in  itself,  but  the  signatures  in 
the  copies  may  be  stamped  or  typed. 

§  238.13  Information  requests. 

If  an  applicant  desires  that  any  in¬ 
formation  submitted  in  an  application 
or  supplement  thereto  not  be  released 
by  the  Administrator  upon  request  from 
a  member  of  the  public,  the  applicant 
must  so  state  and  must  set  forth  any 
reasons  why  such  information  should 
not  be  released,  including  particulars  as 
to  any  competitive  harm  which  would 
probably  result  from  release  of  such  in¬ 
formation.  The  Administrator  will  keep 
such  information  confidential  as  per¬ 
mitted  by  law. 

§  238.13  Waiver  and  modification. 

The  Administrator,  upon  good  cause 
shown,  may  waive  or  modify  any  require¬ 
ment  of  this  part  not  required  by  law, 
or  make  any  additional  requirements  he 
deems  necessary. 

Subpart  B — Standards  for  Evaluations  and 

Determinations  Under  Section  505(b) 

(2)  of  the  Act 

§  238.17  Purpose. 

This  subpart  prescribes  standards  In 
accordance  with  which  the  Administra¬ 
tor  will  make  the  evaluations  and  deter¬ 
minations  required  under  section  505(b) 
(2)  of  the  Act. 

§  238.19  Definitious. 

As  used  in  this  subpart — 

(a)  “Consolidation”  means  the  com¬ 
bination  of  separate  rail  facilities  Into 
fewer  facilities  and  the  abandonment  of 
the  excess  facilities,  except  that  “con¬ 
solidation”  shall  not  include  the  com¬ 
bination  by  a  single  railroad  of  double 
track  Into  single  track  where  the  lines 
do  not  constitute  separate  physical  and 
operating  systems. 

(b)  “Coordination”  means  the  combi¬ 
nation  of  rail  freight  traffic  flows 
through  the  use  of  joint  facilities  ar¬ 
rangements  or  internally  that  result  in 
a  partial  or  complete  discontinuance  of 
service  on  the  less  essential  facility. 

(c)  “Corridor  of  consolidation  poten¬ 
tial”  means  a  corridor  of  consolidation 
potential  as  identified  In  the  Final 
Standards,  Classification  and  Designa¬ 
tion  of  Lines  of  Class  I  Railroads  In  the 
United  States,  published  by  the  United 
States  Department  of  Transportation 
pursuant  to  section  503(e)  of  the  Act 
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(d)  “Mainline”  means  a  line  that  has 
an  overall  annual  traffic  density  of  at 
least  five  million  gross  ton-miles  per 
mile. 

(e)  “Ratio”  means  the  applicant’s  fis¬ 
cal  1975  rate  of  return  on  total  capital, 
represented  by  the  ratio  which  such  ap¬ 
plicant’s  net  income,  Including  Interest 
on  long-term  debt,  bore  to  the  sum  of 
average  shareholders’  equity,  long-term 
debt,  and  accumulated  deferred  income 
tax  credits  in  fiscal  year  1975. 

(f)  “Return”  means  the  anticipated 
after-tax,  internal  rate  of  return  on  a 
proposed  project,  computed  in  accord¬ 
ance  with  the  methodology  set  forth  In 
Subpart  C  of  Part  260  of  Title  49  of  the 
Code  of  Federal  Regulations  (42  FR  4652, 
January  25,  1977). 

(g)  “Spread”  means  the  difference  be¬ 
tween  the  Return  and  the  cost  of  a  proj¬ 
ect,  as  applicable  in  each  paragraph  of 
§  258.23(b),  computed  by  subtracting 
that  cost  from  the  Return. 

§  258.21  Evaluation  process. 

(a)  Section  505(b)(2)  of  the  Act  re¬ 
quires  the  Administrator  to  consider  the 
following  three  factors  in  determining  If 
financial  assistance  applied  for  under 
this  part  is  in  the  public  interest: 

(1)  The  availability  of  funds  from 
other  sources  at  a  cost  which  is  reason¬ 
able  under  principles  of  prudent  railroad 
financial  management  in  light  of  the 
railroad’s  projected  rate  of  return  for 
the  project  to  be  financed  and  the  ap¬ 
plicant’s  Ratio. 

(2)  The  interest  of  the  public  in  sup¬ 
plementing  such  other  funds  as  may  be 
available  for  railroad  financing;  and 

(3)  The  public  benefits  to  be  realized 
from  the  project  to  be  financed  in  rela¬ 
tion  to  the  public  costs  of  such  financing 
and  whether  the  proposed  project  will 
return  public  benefits  sufficient  to  justify 
such  public  costs. 

(b)  In  accordance  with  section  505(a) 
of  the  Act,  this  subpart  sets  forth  stand¬ 
ards  for  each  of  the  three  factors  listed 
above,  by  which  the  Administrator  will 
make  his  determination  of  whether  the 
requested  financial  assistance  is  in  the 
public  interest.  Except  where  otherwise 
stated  in  this  subpart,  all  of  the  stand¬ 
ards  must  be  satisfied  in  order  for  the 
applicant  to  qualify  for  the  requested 
financial  assistance.  The  Administrator 
retains  discretion  to  determine  the  ap¬ 
propriate  level  of  funding  for  all  projects 
that  qualify  for  assistance. 

§  258.23  Cost  of  funds  available  from 
other  sources. 

(a)  General.  Section  258.7(a)(7)  re¬ 
quires  each  applicant  to  submit  a  state¬ 
ment  on  the  availability  of  funds  from 
alternative  sources  and  efforts  which 
have  been  made  to  secure  such  funds. 
Alternative  sources  of  funds  that  appli¬ 
cants  should  explore  include  money  bor¬ 
rowed  without  a  Federal  guarantee  (in¬ 
cluding  public  or  private  placements  of 
funded  or  unfunded  debt,  bank  loans, 
loans  from  shippers  and  suppliers,  and 
loans  from  affiliated  companies),  the 
use  of  internal  funds,  and  the  issuance 
of  new  common  or  preferred  equity.  The 
standards  contained  in  paragraph  (b) 


of  this  section  set  forth  conditions  that 
will  give  rise  to  a  presumption  by  the 
Administrator  that  funds  are  available 
from  each  of  these  sources  at  a  cost 
which  is  reasonable  under  principles  of 
prudent  railroad  financial  management. 
In  order  to  qualify  for  financing  under 
section  505,  applicants  must  show  in 
their  statement  under  |  258.7(a)  (7),  for 
each  source  of  funds  listed  in  paragraph 
(b)  below  of  this  section,  either  that  the 
condition  which  gives  rise  to  the  pre¬ 
sumption  does  not  exist  or  that  other 
circumstances  and  facts  described  below 
as  necessary  to  rebut  the  presumption 
do  exist  Because  the  availability  of  a 
Federal  guarantee  of  obligations  under 
section  511  of  the  Act  is  uniquely  within 
the  jurisdiction  of  the  FRA,  the  Admin¬ 
istrator  will  analyze  each  application 
under  section  505  of  the  Act  to  determine 
whether  all  or  any  part  of  the  applica¬ 
tion  would  qualify  for  loan  guarantees 
under  section  511  and  whether  the  cost 
of  such  guaranteed  obligations  is  reason¬ 
able  under  principles  of  prudent  rail¬ 
road  financial  management. 

(b)  Standards. — (1)  Borrowed  money 
will  be  presumed  to  be  available  at  a  rea¬ 
sonable  cost  to  the  applicant  if  the  ap¬ 
plicant  has  a  Moody’s  bond  rating  for 
any  outstanding  long-term  debt  (other 
than  equipment  obligations)  of  Baa  or 
higher,  or,  in  the  case  of  an  applicant 
that  does  not  have  Indebtedness  that  is 
rated  by  Moody’s,  the  ratio  of  the  appli¬ 
cant’s  consolidated  net  operating  income 
before  taxes  to  the  sum  of  its  consoli¬ 
dated  fixed  and  contingent  charges  for 
the  three  calendar  years  preceding  the 
date  of  submission  of  the  application 
equals  or  exceeds  the  average  of  such 
ratios  for  all  Class  I  railroads  with  debt 
securities  rated  Baa  as  at  the  last  day 
of  the  most  recent  calendar  year  for 
which  all  such  railroads  shall  have  re¬ 
ported  their  results  to  the  Commission. 
The  applicant  may  rebut  the  presump¬ 
tion  by  showing  that  potential  sources  of 
such  borrowed  money  have  been  thor¬ 
oughly  explored  and  that  no  borrowed 
money  has  been  found  to  be  available. 
If  borrowed  money  has  been  found  to  be 
available,  the  applicant  may  still  rebut 
the  presumption  by  showing  that: 

(i)  The  forecasted  financial  condition 
and  operating  results  of  the  applicant 
(after  giving  effect  to  the  project’s  net 
cash  stream)  appear  inadequate  to  pro¬ 
vide  reasonable  assurance  that  the  appli¬ 
cant  will  be  able  to  service  its  total  debt; 
or 

(ii)  The  amount  of  money  to  be  bor¬ 
rowed  is  less  than  25  percent  of  the  de¬ 
nominator  of  the  applicant’s  Ratio  and 
the  borrowing  would  result  in  a  reduc¬ 
tion  of  more  than  10%  in  the  applicant’s 
Ratio,  computed  by  adding  an  amount 
equal  to  the  product  of  (A)  the  amount 
of  money  to  be  borrowed  and  (B)  the 
sum  of  the  spread  between  the  Return 
and  the  after-tax,  effective,  annualized 
cost  (expressed  as  a  percentage  and  in¬ 
cluding  interest,  placement,  trustee’s 
and  other  related  charges)  of  the  money 
to  be  borrowed  (hereafter  m  this  i  258. 
23(b)  (1)  referred  to  as  “Cost”)  and  the 
pre-tax  effective  interest  rate  to  the  nu¬ 


merator  of  the  Ratio,  and  an  amount 
equal  to  the  product  of  (C)  the  amount 
of  money  to  be  borrowed  and  (D)  the 
sum  of  100%  and  the  spread  between  the 
Return  and  the  Co6t  to  the  denominator 
of  the  Ratio. 

(2)  Internal  funds  will  be  presumed  to 
be  available  at  a  reasonable  cost  to  the 
applicant  if,  on  the  date  of  the  most  re¬ 
cent  unaudited  general  balance  sheet 
submitted  under  Exhibit  C.  the  consoli¬ 
dated  current  assets  of  the  applicant 
(consisting  of  cash,  cash  equivalents,  ac¬ 
counts  and  notes  receivable  net  of 
noncollectable  accounts,  and  prepaid 
expenses)  exceeds  the  sum  of  con¬ 
solidated  current  liabilities  of  the  ap¬ 
plicant  and  consolidated  long-term 
debt  due  within  one  year,  after  deduct¬ 
ing  special  funds,  if  any,  to  be  used  to 
pay  that  debt,  said  amount  representing 
“Excess  Working  Capital”. 

The  applicant  may  rebut  this  presump¬ 
tion  by  showing  that: 

(i)  The  deployment  of  Excess  Work¬ 
ing  Capital  to  finance  the  proposed  proj¬ 
ect  is  likely  to  impair  the  continuing  op¬ 
erations  of  the  railroad;  or 

(ii)  The  railroad’s  Ratio  is  reduced  by 
more  than  10  percent  when  an  amount 
equal  to  the  product  of  (A)  the  Excess 
Working  Capital  to  be  used  for  the  proj¬ 
ect  and  (B)  the  spread,  if  negative,  be¬ 
tween  the  Return  and  the  after-tax  op¬ 
portunity  cost  (expressed  as  an  annual 
percentage  rate  representing  the  return 
available  on  short-term  securities  cus¬ 
tomarily  invested  in  by  the  applicant)  is 
added  to  both  the  numerator  and  the 
denominator  of  the  Ratio. 

(3)  New  issues  of  common  stock  by  the 
applicant  or  its  holding  company  will  be 
presumed  to  be  available  at  a  reasonable 
cost  to  the  applicant  if  the  current  mar¬ 
ket  price  of  its  common  shares,  adjusted 
to  reflect  the  cash  impact,  if  any,  of  the 
proposed  project,  is  higher  than  the  cur¬ 
rent  tangible  book  value  per  common 
share,  computed  in  accordance  with  the 
Uniform  System  of  Accounts  of  the  In¬ 
terstate  Commerce  Commission. 

The  applicant  may  rebut  the  presump¬ 
tion  by  showing  that  the  possibility  of 
such  an  Issuance  has  been  thoroughly  ex¬ 
plored  and  that  a  viable  market  for  such 
an  issuance  has  not  been  found  to  be 
available.  If  a  viable  market  for  such  an 
Issuance  has  been  found  to  be  available, 
the  applicant  can  still  rebut  the  pre¬ 
sumption  by  showing  that: 

(i)  The  consideration  received  from 
an  offering  of  common  stock  (here¬ 
after  in  this  §  258.23(b)  (3)  referred  to 
as  “Consideration”)  plus  the  project’s 
cash  impact  on  the  applicant  (computed 
by  multiplying  the  Return  and  the  Con¬ 
sideration)  would  result  in  a  reduction 
in  the  applicant’s  current  tangible  book 
value  per  common  share; 

(ii)  The  issuance  and  sale  would  re¬ 
sult  in  a  substantial  deterioration  in  the 
market  price  per  common  share;  or 

(ill)  The  Consideration  is  less  than  25 
percent  of  the  denominator  of  the  appli¬ 
cant’s  Ratio,  and  the  issuance  and  sale 
would  result  in  a  reduction  of  more  than 
10  percent  in  the  applicant’s  Ratio,  com¬ 
puted  by  adding  an  amount  equal  to  the 
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product  of  the  Return  and  the  Consid¬ 
eration  to  the  numerator  of  the  Ratio, 
and  an  amount  equal  to  the  product  of 
the  Consideration  and  the  sum  of  100 
percent  and  the  Return  to  the  denom¬ 
inator  of  the  Ratio. 

(4)  New  issues  of  preferred  stock  by 
the  applicant  or  its  holding  company  will 
be  presumed  to  be  available  at  a  reason¬ 
able  cost  to  the  applicant. 

The  applicant  may  rebut  the  presump¬ 
tion  by  showing  that  the  possibility  of 
such  an  issuance  has  been  thoroughly  ex¬ 
plored  and  that  a  viable  market  for  such 
an  issuance  has  not  been  found  to  be 
available.  If  a  viable  market  for  such  an 
issuance  has  been  foimd  to  be  available, 
the  applicant  can  still  rebut  the  pre¬ 
sumption  by  showing  that: 

(i)  The  forecasted  financial  condition 
and  operating  results  of  the  applicant 
(after  giving  effect  to  the  project’s  net 
cash  stream)  appear  inadequate  to  pro¬ 
vide  reasonable  assurance  that  the  ap¬ 
plicant  can  pay  dividends  on  a  current 
and  continuing  basis;  or 

(ii)  The  amount  of  consideration  to  be 
received  by  the  applicant  or  its  holding 
company  upon  the  issuance  and  sale  of 
new  preferred  stock  equity  (hereafter  in 
this  $  258.23(b)(4)  referred  to  as  “Con¬ 
sideration”)  is  less  than  25  percent  of 
the  denominator  of  the  applicant’s  Ra¬ 
tio,  and  the  issuance  and  sale  would  re¬ 
sult  in  a  reduction  of  more  than  10  per¬ 
cent  in  the  applicant’s  Ratio,  computed 
by  adding  an  amount  equal  to  the  prod¬ 
uct  of  the  Return  and  the  Consideration 
to  the  numerator  of  the  Ratio,  and  an 
amount  equal  to  the  product  of  (A)  the 
Consideration  and  (B)  the  sum  of  100 
percent  and  the  spread  between  the  Re¬ 
turn  and  the  effective  annualized  cost 
(expressed  as  a  percentage  and  includ¬ 
ing  the  dividend  rate)  of  the  preferred 
stock  to  the  denominator  of  the  Ratio. 

(5)  If  the  applicant  fails  to  rebut  any 
of  the  presumptions  set  forth  in  para¬ 
graphs  (1)  through  (4)  of  this  section, 
the  Administrator  will  consider  such 
other  facts  and  arguments  as  the  ap¬ 
plicant  may  put  forward  to  show  that 
funds  are  not  available  to  it  at  a  cost 
which  is  reasonable  under  principles  of 
prudent  railroad  financial  management. 

§  258.25  Public  interest  in  supplement¬ 
ing  total  railroad  funding. 

(a)  General.  The  standards  set  forth 
In  paragraph  (b)  of  this  section  will 
enable  the  Administrator  to  evaluate  an 
applicant’s  long-term  role  in  a  viable 
national  rail  system  in  order  to  determine 
that  the  application  1s  consistent  with 
"the  interest  of  the  public  in  supplement¬ 
ing  such  other  funds  as  may  be  available 
for  railroad  financing,"  as  stated  in  sec¬ 
tion  505(b)  (2)  (B)  of  the  Act. 

(b)  Standards.  (1)  Effective  August  1, 
1977,  for  all  then-pending  or  subse¬ 
quently  filed  applications,  management’s 
program  submitted  under  §  258.7(a)  (10) 
of  this  part  is  reasonably  likely  to  assure 
that  essential  rail  freight  services  cur¬ 
rently  provided  by  the  applicant  will 
continue  to  be  provided  by  the  applicant 
as  a  viable  railroad  or  by  another  carrier 
as  the  result  of  a  merger  of  companies  or 
consolidation  of  lines,  and  the  financing 


applied  for  will  contribute  to  that  pro¬ 
gram. 

(il)  The  applicant  is  reasonably  likely 
to  be  able  to  redeem  any  preference 
shares  issued  to  finance  the  project  ac¬ 
cording  to  a  dividend  and  redemption 
schedule  which  results  in  a  yield  which, 
expressed  as  an  annual  percentage  rate 
from  the  date  of  issuance  of  such  shares, 
shall  be  as  follows : 

(A)  in  the  case  of  shares  whose  pro¬ 
ceeds  are  to  be  expended  solely  to  reduce 
the  level  of  deferred  maintenance  on 
facilities,  equal  to  the  applicant's  aver¬ 
age  rate  of  return  on  total  capital,  as 
defined  in  section  506(a)  (5)  of  the  Act, 
for  the  three  fiscal  years  preceding  the 
date  of  submission  of  the  application, 
except  where  the  public  interest  in  fi¬ 
nancing  the  project  warrants  a  lower 
yield ; 

(B)  in  the  case  of  shares  whose  pro¬ 
ceeds  result  in  no  reduction  in  the  level 
of  deferred  maintenance  on  facilities, 
equal  to  the  cost  of  money  to  the  govern¬ 
ment,  except  where  the  public  interest  in 
financing  the  project  warrants  a  lower 
yield;  and 

(C)  in  all  other  cases,  equal  to  a 
weighted  average  yield  determined  by 
applying  the  yields  obtained  in  para¬ 
graphs  (b)  (ii)  (A)  and  (B)  of  this  sec¬ 
tion  to  the  appropriate  portions  of  the 
total  project  cost. 

In  no  event  shall  the  yield  under  this 
subparagraph  (ii)  be  lower  than  the 
minimum  permissible  yield  determinable 
under  sections  506 < a)  (3)  and  (4)  of  the 
Act. 

§  258.27  Publir  benefit*  anti  costs. 

(a)  General.  Each  project  for  which 
assistance  is  sought  must  satisfy  a  set  of 
public  benefit  standards  based  cm  na¬ 
tional  goals  and  objectives  in  order  to 
qualify  for  funding.  Public  benefits  and 
costs  related  to  rail  facility  improve¬ 
ments  encompass  a  wide  range  of  values 
and  are  not  easily  quantified.  Because  of 
the  multiplicity  of  project  types,  varia¬ 
tions  between  applicants  and  their  mar¬ 
kets.  and  the  difficulty  of  quantifying 
certain  benefits  and  costs,  consideration 
of  public  benefits  and  costs  is  accom¬ 
plished  through  identification  of  broad 
categories  of  projects  for  which  the  pub¬ 
lic  benefits  of  proposed  projects  are  sub¬ 
stantial  and  will  equal  or  exceed  what¬ 
ever  monetary  and  social  costs  are  in¬ 
volved,  subject  to  an  assessment  of  its 
environmental  impact.  As  provided  in 
S  258.29,  priority  within  each  category 
will  be  given  to  projects  that  provide 
safety  improvements. 

(b)  Standards.  The  public  benefits  of 
a  proposed  project  will  be  deemed  to 
justify  the  public  costs  of  the  project  if 
the  project  satisfies  any  of  the  following 
standards. 

(1)  Essential  Freight  Services.  The 
proposed  project  enhances  the  ability  of 
the  applicant  or  other  carriers  to  pro¬ 
vide  essential  freight  services  by  acquir¬ 
ing  by  lease,  purchase  or  merger,  con¬ 
structing,  rehabilitating,  or  significantly 
Improving  mainlines,  Including  yards  or 
other  facilities  used  primarily  to  serve 
traffic  moving  on  such  lines,  which: 


(i)  Are  located  in  a  corridor  of  con¬ 
solidation  potential,  entail  a  consolida¬ 
tion  of  mainlines  or  coordination  of 
traffic  of  the  applicant  and  at  least  one 
other  carrier,  and  will  have  a  current  or 
reasonably  prospective  annual  traffic 
density  of  not  less  than  20  million  gross 
ton-miles  per  mile; 

(ii)  Are  not  located  in  a  corridor  of 
consolidation  potential,  entail  a  con¬ 
solidation  of  mainlines  or  coordina¬ 
tion  of  traffic  by  the  applicant  or  between 
the  applicant  and  at  least  one  other  car¬ 
rier.  and  will  have  a  current  or  reason¬ 
ably  prospectvie  annual  traffic  density  of 
not  less  than  20  million  gross  ton -miles 
per  mile; 

(iii)  Are  not  located  in  a  corridor  of 
consolidation  potential  and  have  a  cur¬ 
rent  or  reasonably  prospective  annual 
traffic  density  of  not  less  than  20  million 
gross  ton-miles  per  mile; 

(iv)  Are  located  in  a  corridor  of  con¬ 
solidation  potential,  entail  a  consolida¬ 
tion  of  facilities  or  coordination  of  traffic 
of  the  applicant  and  at  least  one  other 
carrier,  and  will  have  a  current  or  rea¬ 
sonably  prospective  annual  traffic  density 
of  not  less  than  two  million  net  tons  of 
revenue  freight  per  mile  originating  or 
terminating  on  the  line  but  have  a  cur¬ 
rent  or  reasonably  prospective  overall 
annual  traffic  density  of  less  than  20 
million  gross  ton-miles  per  mile; 

(v)  Are  not  located  in  a  corridor  of 
consolidation  potential,  entail  a  con¬ 
solidation  of  facilities  or  coordination  of 
traffic  by  the  applicant  or  between  the 
applicant  and  at  least  one  other  carrier, 
and  will  have  a  current  or  reasonably 
prospective  annual  traffic  density  of  less 
than  20  million  gross  ton-miles  per  mile; 

(vi)  Are  located  in  a  corridor  of  con¬ 
solidation  potential  and  have  a  current 
or  reasonably  prospective  annual  traffic 
density  of  not  less  than  two  million  net 
tons  of  revenue  freight  per  mile  origi¬ 
nating  or  terminating  on  the  line  but 
have  a  current  or  reasonably  prospec¬ 
tive  overall  annual  traffic  density  of  less 
than  20  million  gross  ton-miles  per  mile; 

(vii)  Are  located  in  a  corridor  of  con¬ 
solidation  potential  and  have  a  current 
or  reasonably  prospective  annual  traffic 
density  of  not  less  than  two  million  net 
tons  of  revenue  freight  per  mile  origi¬ 
nating  or  terminating  on  the  line;  or 

(viii)  Are  not  located  in  a  corridor  of 
consolidation  potential  and  have  a  cur¬ 
rent  or  reasonably  prospective  annual 
traffic  density  of  less  than  two  million  net 
tons  of  revenue  freight  per  mile  orig¬ 
inating  or  terminating  on  the  line,  but 
have  a  current  or  reasonably  prospec¬ 
tive  overall  annual  traffic  density  of  less 
than  20  million  gross  ton-miles  per  mile. 

The  current  annual  traffic  density  of  a 
line  under  this  standard  in  net  tons  of 
revenue  freight  per  mile  originating  or 
terminating  on  the  line  or  gross  ton- 
miles  per  mile  will  be  deemed  to  be  the 
average  annual  traffic  density  for  the 
three  calendar  years  preceding  the  filing 
of  the  application.  In  segmenting  lines 
for  the  purpose  of  determining  traffic 
density  in  (hr),  (v),  (vi)  and  (vii)  above, 
originating  and  terminating  traffic  is 
measured  from  its  originating  or  termi¬ 
nating  point  to  the  next  operationally 
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feasible  Interchange  point  consistent 
with  traffic  flows.  A  forecasted  level  of 
traffic  will  be  deemed  to  be  “reasonably 
prospective”  under  this  standard  if  the 
Increment  of  traffic  above  the  average 
annual  traffic  density  for  the  three  cal¬ 
endar  years  preceding  the  filing  of  the 
application  is  accounted  for  by  newly 
generated  traffic  which  applicant  dem¬ 
onstrates  is  (1)  the  result  of  an  Increase 
In  the  capacity  of  shippers  or  receivers 
currently  located  on  the  line  to  produce 
or  consume  commodities  that  are  tradi¬ 
tionally  shipped  by  rail  or  is  the  result 
of  new  shippers  or  receivers  locating  on 
the  line  and  (2)  cannot  be  shipped  by  an 
alternate  rail  carrier. 

(2)  Competitive  Freight  Services.  The 
applicatioh  provides  for: 

(i)  Rehabilitation  or  improvement  of 
a  line  of  an  applicant  who  is  competi¬ 
tive  with  one  and  only  one  rail  carrier 
In  the  market  served  by  the  line  and  is 
shown  by  applicant  to  be  economic  in 
light  of  the  current  or  reasonably  pros¬ 
pective  levels  of  traffic  in  the  market 
and  the  number  of  alternative  rail  car¬ 
riers  in  the  market:  or 

<ii)  Financial  assistance  to  enable  an 
applicant  to  withdraw  from  a  market 
which  has  more  than  two  competing  rail 
carriers,  where  the  applicant  demon¬ 
strates  that  the  reasonably  prospective 
levels  of  traffic  in  the  markekt  are  insuf¬ 
ficient  to  enable  all  of  the  railroads  com¬ 
peting  in  that  market  to  earn  a  reason¬ 
able  rate  of  return. 

(3)  Special  Projects.  The  proposed 
project  will  eliminate  identifiable  and 
severe  public  safety  hazards. 

(4)  Equipment  Rebuilding.  The  pro¬ 
posed  project  provides  for  rebuilding 
equipment  which  the  applicant  requires 
in  order  to  serve  adequately  traffic  which 
originates  or  terminates  on  applicant’s 
lines  at  levels  which  are  consistent  with 
the  applicant’s  average  market  share  in 
the  commodity  hauled  for  the  three  cal¬ 
endar  years  preceding  the  filing  of  the 
application  or  are  reasonably  prospective 
as  defined  in  subparagraph  (b)  (1)  of 
this  section,  and,  in  the  case  of  loco¬ 
motives,  are  necessary  to  the  perform¬ 
ance  of  local  service  and  switching. 

§  258.29  Order  of  funding. 

(a)  Where  appropriated  funds  are  in¬ 
adequate  to  finance  all  projects  which 
qualify  for  Federal  assistance,  projects 
will  be  funded  in  the  order  in  which  the 
categories  in  which  they  fall  are  set  forth 
in  section  258.27  of  this  subpart:  that  is, 
In  descending  order  of  priority  from 
1  258.27(b)(1)  to  §  258.270b)  (4)  and 
within  §  258.27(b)  (1),  from  paragraph 
(i)  to  paragraph  (viii). 

(b)  Where  appropriated  funds  are 
adequate  to  finance  some  but  not  all 
projects  which  qualify  for  Federal  as¬ 
sistance  within  any  one  of  the  categories 
described  in  paragraph  (a)  of  this  sec¬ 
tion,  priority  for  funding  will  be  given 
to  projects  that  provide  safety  improve¬ 
ments  and  signals,  including  under¬ 
passes  or  overpasses  at  railroad  crossings 
at  which  injury  or  loss  of  life  has  fre¬ 
quently  occurred  or  is  likely  to  occur. 

(c)  As  between  two  projects  within 
the  same  category,  as  described  In  par- 
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agraph  (a)  above,  which  both  either 
provide  or  do  not  provide  safety  Im¬ 
provements  and  signals,  priority  for 
funding  will  be  given  to  the  project 
which  was  first  proposed  in  a  complete 
application. 

14.  An  Appendix  is  added  to  Part  258  as 
follows: 

Appendix — Environmental  Assessments 

Part  I:  Description  of  the  environment  In 
the  area  of  the  project  before  commence¬ 
ment  of  such  project,  together  with  state¬ 
ment  of  other  Federal  activities  In  the  area 
which  are  known,  or  should  be  known,  to 
the  applicant.  This  description  shall  In¬ 
clude,  without  Umltatlon,  the  following 
Information: 

(A)  Demographic  data.  Statement  of  pop¬ 
ulation  and  growth  characteristics  of  area 
and  of  any  population  and  growth  assump¬ 
tions  made  by  applicant  In  planning  the 
project.  Such  statement  should  use  the  rates 
of  growth  In  the  projection  compiled  for 
the  Water  Resources  Council  by  the  Bureau 
of  Economic  Analysis  of  the  Department  of 
Commerce  and  the  Economic  Research  Serv¬ 
ice  of  the  Department  of  Agriculture,  com¬ 
monly  referred  to  as  the  OBERS  projection 
of  regional  economic  activity  In  the  United 
States.  Applicants  should  refer  to  1972 
OBERS  projections  for  economic  areas,  and 
provide  1969  data  and  1980  projections  for 
the  following:  population;  manufacturing 
earnings;  transportation,  communications 
and  public  utUltles  earnings;  agriculture, 
forestry  and  fisheries  earnings;  and  mining 
earnings.  Information  should  be  provided 
for  economic  areas  which  the  applicant’s 
proposal  would  affect. 

(B)  Current  land  use  patterns.  Statement 
of  the  project’s  relationship  to  proposed  land 
use  plans,  policies,  and  controls  of  affected 
communities,  Including,  where  appropriate, 
maps  or  diagrams.  Where  the  project  Is  In¬ 
consistent  with  any  such  plans,  policies,  or 
controls,  the  statement  should  describe  and 
explain  In  detail  the  reasons  for  such 
Inconsistency. 

(C)  Characteristics  of  current  operations. 
The  Applicant  should  Indicate  the  maximum 
allowable  speed  and  frequency  of  current  rail 
traffic  on  any  affected  line,  the  number  and 
location  of  grade  crossings,  and  the  length 
of  time  such  grade  crossings  are  blocked  dur¬ 
ing  a  typical  day.  The  Applicant  should  in¬ 
dicate  derailments  and  fatalities  or  Injuries 
resulting  from  accidents  involving  trains  and 
motor  vehicles  or  pedestrians  on  such  lines. 
The  Applicant  should  also  Indicate  the  hours 
of  operation  on  such  lines  and  noise  levels 
of  rail  operations  at  100'  from  the  right  of 
way.  Applicants  should  refer  to  the  United 
States  Environmental  Protection  Agency 
document  titled  “Information  on  levels  of 
Noise  Requisite  to  Protect  Public  Health  and 
Welfare  with  an  Adequate  Margin  of  Safety”, 
which  provides  a  system  of  measuring  day 
and  night  noises  on  a  weighted  average. 

(D)  Air  quality.  The  Applicant  should  In¬ 
dicate  the  air  quality  In  the  region,  as  found 
In  the  state  Air  Quality  Implementation 
Plans  to  meet  ambient  air  quality  stand¬ 
ards.  Each  state  Is  required  to  prepare  such 
a  plan  under  the  Clean  Air  Act  (42  US.C. 
1857).  Some  states  are  required  to  have 
Transportation  Control  Plans  to  meet  am¬ 
bient  air  quality  standards  where  transpor¬ 
tation  sources  pose  major  air  quality  prob¬ 
lems.  Applicants  should  refer  to  state  air 
quality  agencies  or  to  the  Regional  Offices  of 
the  VS.  Environmental  Protection  Agency 
for  guidance. 

(E)  Wetland  or  coastal  zones.  Location, 
types,  and  extent  o l  wetland  areas  or  coastal 
rones  that  might  be  affected  by  the  project. 

(F)  Properties  and  sites  of  historical  or 
cultural  significance.  Identification  of  dis¬ 


tricts.  sites,  buildings  and  other  structures, 
and  objects  of  historical,  architectural, 
archeological,  or  cultural  significance  that 
may  be  affected  by  the  project.  This  should 
be  accomplished  by  consulting  the  National 
Register  and  applying  the  National  Register 
Criteria  (36  CFR  Part  800)  to  determine 
which  properties  that  may  be  affected  by  the 
project  are  Included  In  or  eligible  for  In¬ 
clusion  In  the  National  Register  of  Historic 
Places.  The  National  Register  Is  published 
In  Its  entirety  each  February  in  the  Federal 
Register.  Monthly  additions  and  listings  of 
eligible  properties  are  published  In  the  Fed¬ 
eral  Register  the  first  Tuesday  of  each 
month.  The  Secretary  of  the  Interior  will 
advise,  upon  request,  whether  properties  are 
eligible  for  the  National  Register.  Officials 
designated  by  their  Governors  to  act  as  State 
Historic  Preservation  Officers  responsible  for 
state  activities  under  the  National  Historic 
Preservation  Act  may  also  be  consulted.  A 
listing  of  these  state  officials  may  be  found 
at  36  CFR  60.5(d),  or  may  be  obtained  from 
the  Director,  National  Parks  Service,  U5. 
Department  of  the  Interior,  Washington,  D  O 
20240. 

(G)  Publicly-owned  parklands,  recrea¬ 
tional  areas,  and  waterfowl  refuges,  and  his¬ 
toric  sites  (45  V.S.C.  1653(f)).  (1)  Protected 
land  proposed  to  be  used.  Describe  any  pub¬ 
licly-owned  land  from  a  public  park,  recrea¬ 
tion  area  or  wildlife  and  waterfowl  refuge  or 
any  land  from  an  historic  site  or  wildlife 
and  waterfowl  refuge  or  any  land  from  an 
historic  site  which  would  be  affected  or  taken 
by  the  proposed  program  or  project,  Includ¬ 
ing  the  size  of  the  land  proposed  to  be  af¬ 
fected  or  taken,  available  activities  on  the 
land,  use,  patronage,  unique  or  Irreplaceable 
qualities,  relationship  to  other  similarly  used 
land  In  the  vicinity  of  the  proposed  project, 
and  maps,  plans,  slides,  photographs,  and 
drawings  In  sufficient  scale  and  detail  to 
clearly  show  proposed  project.  Include  a  de¬ 
scription  of  Impacts  of  the  proposed  project 
on  the  land  and  changes  In  vehicular  or 
pedestrian  access. 

(11)  Significant  area.  Include  a  statement 
of  the  national.  State,  or  local  significance  of 
the  entire  park,  recreation  area,  wildlife  or 
waterfowl  refuge,  or  historic  site  as  deter¬ 
mined  by  the  Federal,  State  or  local  officials 
having  Jurisdiction  thereof.  In  the  absence  of 
such  a  statement,  protected  land  Is  presumed 
to  be  located  In  an  area  of  national,  State 
or  local  significance. 

Part  II:  The  probable  Impact  of  the  project 
on  the  environment  and  measures  which  can 
be  taken  to  mitigate  adverse  Impacts.  The 
applicant  shall  (1)  assess  the  positive  and 
negative  environmental  effects,  Including  pri¬ 
mary,  secondary,  and  other  foreseeable  effects, 
on  each  of  the  areas  specified  In  Part  I  above, 
Including  long-term  Impacts  associated  with 
the  Increased  Intensity,  If  any,  of  rail  opera¬ 
tions,  and  (2)  list  measures  which  can  be 
taken  to  mitigate  adverse  Impacts.  Mitiga¬ 
tion  measures  Include  control  of  hours  of 
operation,  coordination  of  street  blockages 
with  adjacent  communities,  dust  and  erosion 
control  measures,  and  proposed  methods  of 
tie  disposal.  In  addition,  the  applicant  shall 
provide  the  following. 

(A)  Statement  of  the  extent  to  which  any 
of  the  Impacts  of  the  project  represent  Irre¬ 
versible  or  irretrievable  commitments  of  re¬ 
sources.  This  requires  identification  of  the 
extent  to  which  Implementation  of  the  proj¬ 
ect  Irreversibly  curtails  the  range  of  potential 
uses  of  the  environment.  "Resources”  Include 
the  natural  and  cultural  resources  lost  or 
destroyed  as  a  result  of  the  project. 

(B)  Statement  of  the  relationship  between 
local  short-term  uses  of  man’s  environment 
and  the  maintenance  and  enhancement  of 
long-term  productivity.  This  shall  Include  a 
brief  discussion  of  the  extent  to  which  the 
proposed  action  Involves  trade-offs  between 
short-term  environmental  gains  at  the  ex- 


FEDERAL  REGISTER,  VOL  42,  NO.  108— MONDAY,  JUNE  *,  1977 


RULES  AND  REGULATIONS 


28987 


pense  of  long-term  losses,  or  vice  vers*,  and 
a  discussion  of  the  extent  to  which  the  pro¬ 
posed  action  forecloses  future  options. 

(C)  Statement  of  any  probable  adverse  en¬ 
vironmental  effect  which  cannot  be  avoided, 
such  as  changes  In  exposure  to  noise  and 
changes  in  level  of  noise  or  vibration;  water 
or  air  pollution;  undesirable  land  use  pat¬ 
terns;  Impacts  on  public  parks  and  recrea¬ 
tion  areas,  wildlife  and  waterfowl  refuges,  or 
historic  sites;  damage  to  life  systems;  con¬ 
gestion  of  street  traffic  in  adjacent  commu¬ 
nities;  delays  In  the  provision  of  essential 
services  (police.  &re.  ambulance),  anticipated 
changes  In  accident  patterns  and  other 
threats  to  health;  and  other  consequences 
adverse  to  the  environmental  goals  set  out  In 
section  -  101(b)  of  the  National  Environ¬ 
mental  Protection  Act,  42  U.S.C.  4331(b).  In 
considering  noise  levels,  applicants  should 
note  any  conflicts  between  projected  noise 
levels  from  rail  operations  and  HUD  stand¬ 
ards  for  noise  at  sensitive  sites,  such  as 
schools,  hospitals,  parks  and  residential  loca¬ 
tions.  (U.S.  Department  of  Housing  and 
Urban  Development,  “Noise  Abatement  and 
Control:  Department  Policy  Implementing 
Responsibilities  and  Standards,**  Depart¬ 
mental  Circular  1390.2,  Chart;  External  Noise 
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Exposure  Standards  for  New  Construction. 
April  4.  1971) 

(D)  Statement  of  construction  Impacts. 
Identifying  any  special  problem  areas  and 
Including:  (1)  Noise  Impacts  from  construc¬ 
tion  and  any  specifications  setting  maximum 
noise  levels. 

(11)  Disposal  of  spoil  and  effect  on  bor¬ 
row  areas  and  disposal  sites  (Include  any 
specifications) . 

till)  Measures  to  minimize  effects  on  traf¬ 
fic  and  pedestrians. 

(lv)  Consideration  of  non-point  source 
pollution  such  as  might  result  from  water 
runoff. 

(E)  Statement  of  any  positive  or  negative 
Impacts  on  energy  supply  and  natural  re¬ 
source  development.  Including,  where  ap¬ 
plicable,  any  effect  on  either  the  produc¬ 
tion  or  consumption  of  energy  or  other  natu¬ 
ral  resources.  Discuss  such  effects  If  they 
are  significant. 

(7)  Discussion  of  problems  and  objections 
raised  by  other  Federal.  State  or  local  agen¬ 
cies,  and  citizens  with  respect  to  Impact  of 
the  project  on  the  environment. 

Part  in.  Discussion  of  any  alternatives  to 
the  project  that  have  been  considered  with 
respect  to  impact  on  the  environment.  If 
cost-benefit  analyses  have  been  performed. 
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the  extent  to  which  environmental  costs 
have  been  reflected  In  the  analysis  should 
be  stated.  Underlying  studies,  reports,  and 
other  Information  obtained  and  considered 
In  preparing  each  section  of  the  statement 
should  be  Identified.  For  energy  comparisons, 
a  possible  source  Is  Oak  Ridge  National 
Laboratory  Report.  “Energy  Intensiveness  of 
Passenger  and  Freight  Transport  Modes”  by 
Dr.  Eric  Hirst,  April.  1973.  For  analyzing 
community  impacts,  the  following  report 
may  be  useful;  "The  Impacts  on  Communi¬ 
ties  of  Abandonment  of  Railroad  Service,** 
July,  1975,  prepared  for  the  U.S.  Railway 
Association  by  the  Public  Interest  Economics 
Center.  Washington.  D.C.  In  examining  the 
environmental  effects  of  highway  transport 
as  an  alternative  to  rail  service,  applicants 
may  wish  to  use  the  following  publication: 
“A  Study  of  the  Environmental  Impact  of 
Projected  Increases  In  Intercity  Freight  Traf¬ 
fic.  August.  1971,  prepared  for  the  Associa¬ 
tion  of  American  Railroads  by  Battelle,  Co¬ 
lumbus,  Ohio.’* 

(Sec.  605.  Railroad  Revitalization  and  Regu¬ 
latory  Reform  Act  of  1976  (Pub.  L.  94-210), 
as  amended.) 

[FR  Doc.77-15923  Filed  6-3-77;  8: 45  am] 
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